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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2006AP2933  
( L. C.  No.  2004CV618)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Kara Horst and Jonathan Horst, by his Guardian 
ad litem, 
 
 Plaintiffs-Appellants-Petitioners, 
 
 v. 
 
Deere & Company, A Delaware Corporation, 
 
 Defendant-Respondent 

FILED 
 

JUL 14, 2009 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.   Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s  af f i r mi ng t he 

j udgment  of  t he Washi ngt on Count y Ci r cui t  Cour t ,  Annet t e K.  

Zi egl er ,  Judge. 1  Af t er  a j ur y t r i al ,  t he c i r cui t  cour t  r ej ect ed 

Pl ai nt i f f s '  negl i gence and st r i ct  pr oduct s l i abi l i t y  per sonal  

i nj ur y c l ai ms.   Pl ai nt i f f s moved f or  a new t r i al ,  chal l engi ng 

t he accur acy of  t he j ur y i nst r uct i ons on t he st r i ct  pr oduct s 

l i abi l i t y  c l ai m.   The ci r cui t  cour t  concl uded t hat  t he j ur y was 

                                                 
1 Hor st  v.  Deer e & Co. ,  2008 WI  App 65,  312 Wi s.  2d 421,  752 

N. W. 2d 406.  
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pr oper l y i nst r uct ed and deni ed t he mot i on f or  a new t r i al .   The 

cour t  of  appeal s af f i r med.  

¶2 The j ur y i nst r uct i ons wer e based on Wi sconsi n Jur y 

I nst r uct i on——Ci vi l  3260 wi t h a suppl ement al  st at ement  r egar di ng 

byst ander  c l ai ms.   The j ur y was i nf or med t hat  a byst ander  

per sonal  i nj ur y  c l ai m i n st r i ct  pr oduct s l i abi l i t y  i s  onl y 

avai l abl e i f  t he pr oduct  i s unr easonabl y danger ous based on t he 

expect at i ons of  an or di nar y user  or  consumer  ( t he " consumer  

cont empl at i on t est " ) .   Pl ai nt i f f s c l ai m t hat  t hi s j ur y 

i nst r uct i on was an i ncor r ect  st at ement  of  t he l aw.   They cont end 

t hat  when a pr oduct  i s danger ous onl y t o a byst ander  and not  t o 

a user  or  consumer ,  t he consumer  cont empl at i on t est  i s  

i nappr opr i at e.   Rat her ,  t he j ur y shoul d be i nst r uct ed t hat  a 

pr oduct  i s unr easonabl y danger ous based on t he cont empl at i on and 

expect at i ons of  an or di nar y byst ander .   They cal l  t hi s a 

" byst ander  cont empl at i on t est , "  and asser t  t hat  t hi s i s and 

shoul d be t he l aw i n Wi sconsi n.  

¶3 Thus,  t he mai n quest i on bef or e us i s whet her  Wi sconsi n 

has adopt ed or  shoul d adopt  a " byst ander  cont empl at i on t est . "   

I f  t he byst ander  cont empl at i on t est  i s  t he l aw,  we must  

det er mi ne whet her  t he c i r cui t  cour t ' s  j ur y i nst r uct i ons wer e a 

mi sst at ement  of  t he l aw,  and i f  so,  whet her  t he er r or  was 

pr ej udi c i al .  

¶4 We hol d t hat  t he consumer  cont empl at i on t est ,  and not  

a byst ander  cont empl at i on t est ,  gover ns al l  s t r i ct  pr oduct s 

l i abi l i t y  c l ai ms i n Wi sconsi n,  i ncl udi ng cases wher e a byst ander  

i s i nj ur ed.   Whi l e byst ander s may r ecover  when i nj ur ed by an 
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unr easonabl y danger ous pr oduct ,  t he det er mi nat i on of  whet her  t he 

pr oduct  i s unr easonabl y danger ous i s based on t he expect at i ons 

of  t he or di nar y consumer . 2  Ther ef or e,  t he j ur y was pr oper l y 

i nst r uct ed,  and t he deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

I .  BACKGROUND 

¶5 The f act s of  t hi s case ar e hor r i f i c .   On t he af t er noon 

of  May 2,  2004,  t he Hor st  f ami l y  r et ur ned home f r om an over ni ght  

t r i p t o Wi sconsi n Del l s.   Two- year - ol d Jonat han and hi s ol der  

br ot her  went  t o pl ay out si de i n t he yar d.   Jonat han' s mot her ,  

Kar a,  was pl anni ng t o wat ch Jonat han as she hung l aundr y on an 

out door  c l ot hesl i ne,  but  st opped t o use t he r est r oom f i r st .   

Bef or e Kar a ar r i ved out si de,  Jonat han' s f at her  Mi chael  deci ded 

t o mow t he l awn usi ng t hei r  John Deer e LT160 r i di ng l awn mower .   

As Mi chael  began t o cut  t he l awn,  he deci ded t o mow i n r ever se 

al ong t he r ear  of  t he house,  l ooki ng over  hi s r i ght  shoul der .   

Jonat han,  however ,  had moved behi nd t he l awn mower  t o Mi chael ' s  

l ef t ,  out  of  Mi chael ' s l i ne of  s i ght .   As Mi chael  pr oceeded 

backwar ds,  he saw Jonat han' s shoe come out  t he ot her  s i de.   

Mi chael  scr eamed,  r eal i z i ng t hat  he had sever ed bot h of  

Jonat han' s f eet .   Kar a cal l ed 911,  and Jonat han was f l own t o 

                                                 
2 The di ssent  conf uses and muddl es t he i ssue and our  hol di ng 

i n t hi s case.   I t  begi ns:  " I  agr ee wi t h t he maj or i t y t hat  
byst ander s can r ecover  i n st r i ct  l i abi l i t y  f or  a pr oduct  t hat  i s  
unr easonabl y danger ous t o byst ander s .  .  .  . "   Our  hol di ng i s  
mor e pr eci se.   The i ssue i s not  who i s t he pr oduct  unr easonabl y 
danger ous t o,  but  whet her  t he pr oduct  i s unr easonabl y danger ous.   
Thi s di st i nct i on i s subt l e,  but  i mpor t ant .    
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Chi l dr en' s Hospi t al .   Ther e he r ecei ved mul t i pl e sur ger i es,  and 

now wear s pr ost het i cs on bot h l egs.  

¶6 The John Deer e LT160 mower  Mi chael  was usi ng came 

equi pped wi t h a no- mow- i n- r ever se saf et y f eat ur e t hat  st ops bot h 

t he engi ne and mower  bl ades when an oper at or  begi ns t o t r avel  i n 

r ever se whi l e t he mower  bl ades ar e engaged.   However ,  t he l awn 

mower  al so had what  amount s t o an over r i de f eat ur e,  t he Rever se 

I mpl ement  Opt i on ( " RI O" ) ,  whi ch al l ows an oper at or  t o mow i n 

r ever se wi t h t he mower  bl ades i n oper at i on.  

¶7 To i mpl ement  t he RI O f eat ur e,  an oper at or  must  depr ess 

t he br ake pedal  and pr ess t he RI O swi t ch.   Once engaged,  t he RI O 

syst em al l ows an oper at or  t o mow i n r ever se wi t hout  st al l i ng 

ei t her  t he engi ne or  t he mowi ng devi ce.   When r ever se mowi ng i s 

compl et e,  t he oper at or  can cont i nue t o mow f or war d wi t hout  

shut t i ng of f  t he mowi ng devi ce.   When t he oper at or  begi ns mowi ng 

f or war d agai n,  t he l awn mower  r et ur ns t o i t s def aul t  posi t i on,  

whi ch r equi r es t he oper at or  t o manual l y engage t he RI O devi ce 

agai n t o mow i n r ever se.  

¶8 Mi chael  Hor st  engaged t he RI O devi ce t wi ce bef or e t he 

acci dent  i n t hi s case.   He f i r st  engaged t he RI O t o mow t owar d 

t he Hor st  home al ong hi s gr avel  dr i veway.   He t hen moved f or war d 

al ong t he back of  t he house.   He engaged t he RI O devi ce agai n t o 

mow i n r ever se al ong t he back of  t he house.   That  i s when 

Jonat han was i nj ur ed.  

¶9 The LT160 l awn mower  oper at or ' s manual  cont ai ned 

numer ous war ni ngs r el at i ng t o mowi ng i n r ever se and mowi ng i n 
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t he pr esence of  chi l dr en or  byst ander s.   The war ni ngs i ncl uded 

t he f ol l owi ng:  

• Bef or e backi ng up,  st op mower  bl ades or  
at t achment s and l ook down and behi nd t he machi ne 
car ef ul l y,  especi al l y f or  chi l dr en.    

• CAUTI ON:  Avoi d i nj ur y!   Chi l dr en or  byst ander s 
may be i nj ur ed by r unover  [ s i c]  and r ot at i ng 
bl ades.   Bef or e backi ng up,  car ef ul l y check t he 
ar ea ar ound t he machi ne.    

• NOTE:  Backi ng up whi l e t he mower  i s engaged i s 
st r ongl y di scour aged.    

• The Rever se I mpl ement  Opt i on shoul d be used onl y  
when oper at i ng anot her  i mpl ement  ( at t achment )  or  
when t he oper at or  deems i t  necessar y t o 
r eposi t i on t he machi ne wi t h t he mower  engaged.    

The par t i es agr ee t hat  Mi chael  r ead but  di sr egar ded t hese 

war ni ngs,  choosi ng t o mow i n r ever se i n t he pr esence of  hi s 

young chi l dr en.  

¶10 Fol l owi ng t he acci dent ,  t he Hor st s f i l ed a l awsui t  

agai nst  Deer e & Company ( " Deer e" )  i n Washi ngt on Count y Ci r cui t  

Cour t ,  br i ngi ng negl i gence and s t r i ct  pr oduct s l i abi l i t y  c l ai ms.   

On t he st r i ct  pr oduct s l i abi l i t y  c l ai m,  t he Hor st s ar gued t hat  

desi gni ng a mower  t o oper at e i n r ever se i s unr easonabl y 

danger ous and t hat  t he mower  shoul d have had an al t er nat i ve 

desi gn.   The Hor st s asser t ed t hat  t he l awn mower  shoul d not  have 

been equi pped wi t h t he RI O,  t hus pr event i ng an oper at or  f r om 

ever  mowi ng i n r ever se.   The Hor st s al so sought  puni t i ve 

damages,  al l egi ng t hat  t he des i gn demonst r at ed a del i ber at e 

di sr egar d f or  saf et y.  
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¶11 Deer e moved f or  summar y j udgment  on t he gr ounds t hat  

t he " consumer  cont empl at i on t est "  bar r ed Jonat han' s st r i ct  

pr oduct s l i abi l i t y  c l ai m.   The ci r cui t  cour t  deni ed t he mot i on 

f or  summar y j udgment .   I t  concl uded t hat  whi l e byst ander s 

i nj ur ed by unr easonabl y danger ous pr oduct s may r ecover  under  

Howes v.  Hansen,  56 Wi s.  2d 247,  201 N. W. 2d 825 ( 1972)  

( her eaf t er  " Howes I " ) ,  t he quest i on of  whet her  t he pr oduct  was 

unr easonabl y danger ous and whet her  puni t i ve damages shoul d be 

awar ded wer e i ssues of  f act  f or  t he j ur y.  

¶12 At  t r i al ,  t he Hor st s r equest ed t hat  Wi sconsi n Jur y 

I nst r uct i on——Ci vi l  3260,  whi ch does not  ment i on byst ander s,  be 

suppl ement ed t o r ef l ect  t he avai l abi l i t y  of  r ecover y f or  

byst ander s.   They speci f i cal l y pr oposed t hat  t he i nst r uct i on 

i ncl ude t he phr ase " or  byst ander "  f ol l owi ng most  occur r ences of  

" user "  and " consumer "  i n t he st andar d i nst r uct i on.   The ci r cui t  

cour t  deni ed t he Hor st s '  pr oposed i nst r uct i ons,  choosi ng t o gi ve 

t he st andar d i nst r uct i ons suppl ement ed wi t h t he f ol l owi ng 

st at ement :  " The l aw i n Wi sconsi n i mposes a dut y on a 

manuf act ur er  t o a byst ander ,  i f  t he byst ander  i s i nj ur ed by a 

def ect i ve pr oduct ,  whi ch i s unr easonabl y danger ous t o t he 

or di nar y user  or  consumer . "  

¶13 The Hor st s al so r equest ed a speci al  ver di ct  quest i on 

aski ng t he j ur y:  " Do you f i nd f r om t he evi dence t hat  t he subj ect  

l awn t r act or ,  when i t  l ef t  t he hands of  Def endant ,  Deer e & 

Company,  was i n a def ect i ve condi t i on so as t o be unr easonabl y 

danger ous t o a pr ospect i ve user / consumer  or  byst ander ?"   The 
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c i r cui t  cour t  deni ed t hi s r equest  and submi t t ed t he quest i on t o 

t he j ur y wi t hout  t he " or  byst ander "  l anguage. 3 
                                                 

3 The t r i al  cour t ' s  i nst r uct i on t o t he j ur y was 
subst ant i al l y  i dent i cal  t o Wi s J I ——Ci vi l  3260.   The i nst r uct i on,  
as gi ven,  i s her e r epr oduced i n i t s ent i r et y:  

A manuf act ur er  of  a pr oduct  who pl aces on t he mar ket  a 
def ect i ve pr oduct  whi ch i s unr easonabl y danger ous t o 
t he or di nar y user  or  consumer  and whi ch i s expect ed 
and does r each t he consumer  wi t hout  subst ant i al  change 
i n t he condi t i on i n whi ch i t  i s  sol d,  i s  r egar ded by 
l aw as r esponsi bl e f or  har m caused by t he pr oduct  even 
t hough he or  she has exer ci sed al l  possi bl e car e i n 
pr epar at i on and sal e of  t he pr oduct ,  pr ovi ded t he 
pr oduct  was bei ng used f or  t he pur pose f or  whi ch i t  
was desi gned and i nt ended t o be used.  

Ther e i s no cl ai m i n t hi s case t hat  t he subj ect  l awn 
t r act or  f ai l ed t o per f or m i t s  i nt ended pur pose of  
mowi ng t he l awn.   You may f i nd t he subj ect  l awn 
t r act or  was danger ous beyond t he r easonabl e 
cont empl at i on by an or di nar y user  or  consumer  even i f  
i t  ser ved i t s i nt ended pur pose.  

A pr oduct  i s sai d t o be def ect i ve when i t  i s i n a 
condi t i on not  cont empl at ed by t he or di nar y user  or  
consumer ,  whi ch i s unusual l y danger ous t o t he or di nar y 
user  or  consumer  and t he def ect  ar ose out  of  desi gn,  
manuf act ur e or  i nspect i on whi l e t he ar t i c l e was i n t he 
cont r ol  of  t he manuf act ur er .  

A def ect i ve pr oduct  i s unr easonabl y danger ous t o t he 
or di nar y user  or  consumer  when i t  i s  danger ous t o an 
ext ent  beyond t hat  whi ch woul d be cont empl at ed by t he 
or di nar y consumer  possessi ng t he knowl edge of  t he 
pr oduct s '  char act er i st i cs whi ch wer e common t o t he 
communi t y.   A pr oduct  i s not  def ect i ve i f  i t  i s  saf e 
f or  nor mal  use.  

A manuf act ur er  i s not  under  a dut y t o manuf act ur e a 
pr oduct  whi ch i s absol ut el y f r ee f r om al l  possi bl e 
har m t o ever y i ndi v i dual .   I t  i s  t he dut y of  t he 
manuf act ur er  not  t o pl ace upon t he mar ket  a def ect i ve 
pr oduct ,  whi ch i s unr easonabl y danger ous t o t he 
or di nar y consumer .  
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¶14 The j ur y ul t i mat el y f ound bot h Mi chael  and Kar a Hor st ,  

but  not  Deer e,  negl i gent  i n t he i nj ur y t o t hei r  son,  Jonat han.   

The j ur y al so f ound t hat  t he l awn mower  i n quest i on was not  i n a 

def ect i ve condi t i on so as t o be unr easonabl y danger ous t o a 

pr ospect i ve user  or  consumer .   Accor di ngl y,  Deer e was not  

st r i ct l y l i abl e f or  Jonat han' s i nj ur i es.  

¶15 Af t er  t he j ur y ver di ct ,  t he Hor st s moved f or  a new 

t r i al  on t he gr ounds t hat  t he j ur y was i mpr oper l y i nst r uct ed.   

The ci r cui t  cour t  concl uded t hat  t he i nst r uct i on was i n accor d 

wi t h t he f act s and exi st i ng case l aw,  and t hus was not  

pr ej udi c i al .   The ci r cui t  cour t  t her ef or e deni ed t he mot i on f or  

a new t r i al  and di smi ssed t he Hor st s '  c l ai ms wi t h pr ej udi ce.  

¶16 The Hor st s f i l ed a not i ce of  appeal  wi t h t he cour t  of  

appeal s,  and al so f i l ed a pet i t i on t o bypass wi t h t hi s cour t ,  

                                                                                                                                                             
The l aw i n Wi sconsi n i mposes a dut y on a manuf act ur er  
t o a byst ander  i f  t he byst ander  i s i nj ur ed by a 
def ect i ve pr oduct  whi ch i s unr easonabl y danger ous t o 
t he or di nar y user  or  consumer .  

Quest i on 1 i n t he ver di ct  f or m asks,  when t he subj ect  
l awn mower  l ef t  t he possessi on of ——Quest i on Number  1 
asks,  do you f i nd f r om t he evi dence t hat  t he subj ect  
l awn mower ,  when i t  l ef t  t he hands of  Def endant  Deer e 
and Company,  was i n a def ect i ve condi t i on so as t o be 
unr easonabl y danger ous t o a pr ospect i ve user / consumer ? 

Bef or e you can answer  Quest i on 1 yes,  you must  be 
sat i sf i ed t hat ;  one,  t he pr oduct  was i n a def ect i ve 
condi t i on.   Two,  t he def ect i ve condi t i on made t he 
pr oduct  unr easonabl y danger ous t o peopl e.   Thr ee,  t he 
def ect i ve condi t i on of  t he pr oduct  exi st ed when t he 
pr oduct  was under  t he cont r ol  of  t he manuf act ur er .   
And f our ,  t he pr oduct  r eached t he consumer  wi t hout  
subst ant i al  change i n t he condi t i on i n whi ch i t  was 
sol d.  
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whi ch was deni ed.   On i t s r evi ew,  t he cour t  of  appeal s agr eed 

wi t h t he c i r cui t  cour t ,  concl udi ng t hat  t he consumer  

cont empl at i on t est  i s  t he pr oper  t est  f or  unr easonabl y danger ous 

pr oduct s,  and t hat  t he j ur y i nst r uct i ons const i t ut ed an accur at e 

st at ement  of  t he l aw.   Hor st  v.  Deer e & Co. ,  2008 WI  App 65,  

¶20,  312 Wi s.  2d 421,  752 N. W. 2d 406.   The Hor st s t hen 

pet i t i oned t hi s cour t  f or  r evi ew.  

I I .  STANDARD OF REVI EW 

¶17 Thi s case asks us t o eval uat e t he suf f i c i ency of  t he 

c i r cui t  cour t ' s  j ur y i nst r uct i ons.   Gener al l y,  " a t r i al  cour t  

has br oad di scr et i on when i nst r uct i ng a j ur y. "   Whi t e v.  Leeder ,  

149 Wi s.  2d 948,  954,  440 N. W. 2d 557 ( 1989) .   I f  t he j ur y 

i nst r uct i ons f ul l y and f ai r l y expl ai n t he r el evant  l aw,  t her e 

ar e no gr ounds f or  r ever sal .   Gr een v.  Smi t h & Nephew AHP,  I nc. ,  

2001 WI  109,  ¶25,  245 Wi s.  2d 772,  629 N. W. 2d 727.   The quest i on 

of  whet her  t he j ur y i nst r uct i ons accur at el y st at e t he l aw i s a 

quest i on of  l aw,  whi ch we r evi ew de novo.   I d.  

¶18 I f  t he j ur y i nst r uct i ons wer e an er r oneous st at ement  

of  t he l aw,  a new t r i al  wi l l  be or der ed onl y i f  t he cour t ' s  

er r or  " af f ect ed t he subst ant i al  r i ght s of  t he par t y. "   Wi s.  

St at .  § 805. 18( 2)  ( 2007- 08) .   An er r or  af f ect s  t he subst ant i al  

r i ght s of  t he par t y i f  i t  under mi nes conf i dence i n t he out come.   

St at e v.  Dyess,  124 Wi s.  2d 525,  544- 45,  370 N. W. 2d 222 ( 1985) .   

An er r or  under mi nes conf i dence i n t he out come i f  t her e i s a 
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r easonabl e pr obabi l i t y4 t he out come woul d have been di f f er ent  but  

f or  t he er r or .   I d.  at  544.  

I I I .  DI SCUSSI ON 

¶19 Thi s case i s a di sput e over  bot h what  t he l aw i s——t hat  

i s,  what  Wi sconsi n cour t s have sai d——and over  what  t he l aw 

shoul d be.   The par t i es her e di sput e t he meani ng and r el evance 

of  sever al  cases,  and under l y i ng t hi s,  di sagr ee about  t he pr oper  

scope of  st r i ct  pr oduct s l i abi l i t y  l aw i n Wi sconsi n.  

¶20 To addr ess t hese quest i ons,  we f i r st ,  i n subsect i on A 

( ¶¶21- 31) ,  br i ef l y i nt r oduce t he devel opment  of  and t heor y 

behi nd st r i ct  pr oduct s l i abi l i t y  and t he consumer  cont empl at i on 

t est .   I n subsect i on B ( ¶¶32- 35) ,  we expl ai n t he pr oposed 

byst ander  cont empl at i on t est  as pr of f er ed by t he Hor st s.   I n 

subsect i on C ( ¶¶36- 67) ,  we r evi ew t he si gni f i cant  cases r el i ed 

on by t he par t i es.   Fi nal l y,  i n subsect i on D ( ¶¶68- 81) ,  we 

anal yze and answer  t he ul t i mat e quest i on bef or e us——whet her  t he 

consumer  cont empl at i on t est  i s  t he pr oper  st andar d f or  

det er mi ni ng whet her  a pr oduct  i s unr easonabl y danger ous when a 

byst ander  i s i nj ur ed.  

                                                 
4 Some of  our  pr i or  deci s i ons have used t he t er m 

" possi bi l i t y"  i nst ead of  " pr obabi l i t y . "   We bel i eve 
" pr obabi l i t y"  i s  a bet t er  st at ement  of  t he t est .   See Gr een v.  
Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  ¶¶114- 19,  245 Wi s.  2d 
772,  629 N. W. 2d 727 ( Cr ooks,  J. ,  concur r i ng) .  
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A.  St r i ct  Pr oduct s Li abi l i t y  and The Consumer  Cont empl at i on   
     Test  

¶21 Hi st or i cal l y,  wi t h t he except i on of  t he sal e of  f ood,  

a suppl i er  of  a pr oduct  was gener al l y not  l i abl e f or  i nj ur i es 

caused by t hat  pr oduct  wi t hout  a showi ng of  negl i gence or  

pr i v i t y of  cont r act .   See Rest at ement  ( Second)  of  Tor t s § 402A 

( her eaf t er  " § 402A" )  cmt .  b ( 1965) . 5  Thi s began t o change i n t he 

1950s and 1960s as cour t s devel oped t heor i es of  l i abi l i t y ,  of t en 

based on war r ant y- l i ke concept s,  t o hol d manuf act ur er s or  

sel l er s l i abl e f or  i nj ur i es even wi t hout  negl i gence or  pr i v i t y  

of  cont r act .   See i d.  ( descr i bi ng some of  t he ear l y deci s i ons as 

di spl ayi ng " consi der abl e i ngenui t y i n evol v i ng mor e or  l ess 

f i c t i t i ous t heor i es of  l i abi l i t y  t o f i t  t he case" ) .   Ther e was,  

                                                 
5 Sect i on 402A pr ovi des as f ol l ows:  

( 1)  One who sel l s any pr oduct  i n a def ect i ve condi t i on 
unr easonabl y danger ous t o t he user  or  consumer  or  t o 
hi s pr oper t y i s  subj ect  t o l i abi l i t y  f or  physi cal  har m 
t her eby caused t o t he ul t i mat e user  or  consumer ,  or  t o 
hi s pr oper t y,  i f  

 ( a)  t he sel l er  i s  engaged i n t he busi ness of  
sel l i ng such a pr oduct ,  and  

 ( b)  i t  i s  expect ed t o and does r each t he user  or  
consumer  wi t hout  subst ant i al  change i n t he condi t i on 
i n whi ch i t  i s  sol d.  

( 2)  The r ul e st at ed i n Subsect i on ( 1)  appl i es al t hough  

 ( a)  t he sel l er  has exer ci sed al l  possi bl e car e i n 
t he pr epar at i on and sal e of  hi s pr oduct ,  and  

( b)  t he user  or  consumer  has not  bought  t he 
pr oduct  f r om or  ent er ed i nt o any cont r act ual  r el at i on 
wi t h t he sel l er .  
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i n shor t ,  a gr owi ng r ecogni t i on t hat  consumer s needed pr ot ect i on 

f r om def ect i ve pr oduct s t hat  caused har m t o consumer s or  t hei r  

pr oper t y.   See i d.  

¶22 I n t he ear l y  1960s,  dur i ng t hi s same t i me,  t he 

Amer i can Law I nst i t ut e was dr af t i ng what  became t he Rest at ement  

( Second)  of  Tor t s.   The Rest at ement  ( Second)  at t empt ed t o 

capt ur e t hi s emer gi ng l i ne of  cases by cr eat i ng a new cat egor y 

of  t or t  c l ai ms——st r i ct  pr oduct s l i abi l i t y——whi ch i t  set  f or t h i n 

t he newl y cr eat ed § 402A.   Al t hough st r i ct  pr oduct s l i abi l i t y  

was st i l l  i n i t s i nt el l ect ual  i nf ancy,  § 402A was r emar kabl y 

i nf l uent i al  i n speedi ng t he adopt i on of  t hi s emer gi ng ar ea of  

l aw i n cour t s ar ound t he count r y.   See Dougl as A.  Kysar ,  The 

Expect at i ons of  Consumer s,  103 Col um.  L.  Rev.  1700,  1711 ( 2003) ;  

Geor ge W.  Conk,  Punct uat ed Equi l i br i um:  Why Sect i on 402A 

Fl our i shed and t he Thi r d Rest at ement  Langui shed,  26 Rev.  Li t i g.  

799,  808- 09 ( 2007) .   We j oi ned t hi s t r end and adopt ed § 402A i n 

1967 i n Di ppel  v.  Sci ano,  37 Wi s.  2d 443,  155 N. W. 2d 55 ( 1967) . 6 

                                                 
6 Di ppel  v.  Sci ano announced a f i ve- par t  t est  t o pr ove 

st r i ct  l i abi l i t y  under  § 402A:    

( 1)  t hat  t he pr oduct  was i n def ect i ve condi t i on when 
i t  l ef t  t he possessi on or  cont r ol  of  t he sel l er ,  

( 2)  t hat  i t  was unr easonabl y danger ous t o t he user  or  
consumer ,  

( 3)  t hat  t he def ect  was a cause ( a subst ant i al  f act or )  
of  t he pl ai nt i f f ' s  i nj ur i es or  damages,  

( 4)  t hat  t he sel l er  engaged i n t he busi ness of  sel l i ng 
such pr oduct  or ,  put  negat i vel y,  t hat  t hi s i s not  an 
i sol at ed or  i nf r equent  t r ansact i on not  r el at ed t o t he 
pr i nci pal  busi ness of  t he sel l er ,  and 
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¶23 Thi s st r i ct  pr oduct s l i abi l i t y  st r uct ur e,  wher eby a 

manuf act ur er  bear s t he cost s f or  i nj ur i es r esul t i ng f r om pr oduct  

use,  even when t he manuf act ur er  was not  negl i gent ,  ar ose f or  at  

l east  t hr ee i mpor t ant  pol i cy r easons.  

¶24 Fi r st ,  st r i ct  pr oduct s l i abi l i t y  ser ves as a cost  

shi f t er .   See § 402A cmt .  c.   I t  t akes t he usual l y over whel mi ng 

cost  of  i nj ur y of f  of  t he i nj ur ed per son and pl aces i t  on t he 

manuf act ur er .   The manuf act ur er  gener al l y passes t he cost s f or  

i nj ur i es and pr event at i ve saf et y measur es on t o al l  consumer s 

t hr ough hi gher  pr oduct  pr i ces.   Thi s l i abi l i t y  syst em,  t hen,  

spr eads t he cost  of  t he i nj ur y r i sk t o al l  consumer s.   I d.   The 

j ust i f i cat i on r el i ed upon by cour t s i s t hat  compani es have t he 

capaci t y t o bear  t he cost s and t he abi l i t y  t o assume t hem mor e 

ef f i c i ent l y t han i ndi v i dual s.  

¶25 A second r at i onal e under pi nni ng st r i ct  pr oduct s 

l i abi l i t y  i s  f undament al  f ai r ness t o t he i nj ur ed per son.   I d.   

I f  manuf act ur er s can r easonabl y desi gn a saf er  pr oduct  or  a 

pr oduct  t hat  bet t er  accor ds wi t h t he saf et y expect at i ons of  

consumer s but  choose not  t o do so,  t hey shoul d be hel d l i abl e 

f or  t he r esul t ant  i nj ur i es.  

¶26 Fi nal l y,  a t hi r d r eason f or  st r i ct  pr oduct s l i abi l i t y  

i s  t hat  i t  pr ovi des a st r ong i ncent i ve f or  det er r ence.   

Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  ( her eaf t er  

                                                                                                                                                             
( 5)  t hat  t he pr oduct  was one whi ch t he sel l er  expect ed 
t o and di d r each t he user  or  consumer  wi t hout  
subst ant i al  change i n t he condi t i on i t  was when he 
sol d i t .   37 Wi s.  2d 443,  460,  155 N. W. 2d 55 ( 1967) .  
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" Rest at ement  ( Thi r d) " )  § 2 cmt .  a ( 1998) .   When a manuf act ur er  

can r easonabl y pr event  an i nj ur y,  st r i ct  pr oduct s l i abi l i t y  

gi ves t hem a st r ong i ncent i ve t o do so.   Thi s l i t i gat i on t hr eat  

pr omot es manuf act ur er  i nvest ment  i n saf er  desi gns,  qual i t y 

cont r ol ,  and t he f ur ni shi ng of  adequat e war ni ngs t o t he 

pur chaser s and user s of  pr oduct s.   I d. ;  § 402A cmt .  j .  

¶27 St r i ct  pr oduct s l i abi l i t y  i s  not ,  however ,  absol ut e 

l i abi l i t y .   Howes I ,  56 Wi s.  2d at  253.   We do not  want  t o hol d 

busi nesses l i abl e f or  ever y i nj ur y i nvol v i ng t hei r  pr oduct s.   

Such an appr oach woul d el i mi nat e some usef ul  pr oduct s f r om t he 

mar ket  t hat  cannot  possi bl y be made compl et el y saf e ( such as 

kni ves,  guns,  medi ci ne,  and even sugar  i n t he case of  a 

di abet i c) .   § 402A cmt s.  i ,  k .   Hence,  al l  of  t he st r i ct  

pr oduct s l i abi l i t y  anal yt i cal  f r amewor ks——i ncl udi ng a r i sk-

ut i l i t y  anal ysi s7 and our  own f ocus on consumer  expect at i ons——

have at  l east  a par t i al  gr oundi ng i n t he necessi t y of  guar di ng 

agai nst  absol ut e l i abi l i t y .  

¶28 Sect i on 402A descr i bes what  has been cal l ed t he 

" consumer  cont empl at i on t est "  f or  det er mi ni ng whet her  a pr oduct  

i s unr easonabl y danger ous.   Comment  g expl ai ns t hat  a 

manuf act ur er  i s st r i ct l y l i abl e " onl y wher e t he pr oduct  i s,  at  

t he t i me i t  l eaves t he sel l er ' s hands,  i n a condi t i on not  

cont empl at ed by t he ul t i mat e consumer ,  whi ch wi l l  be 

                                                 
7 A r i sk- ut i l i t y  anal ysi s r equi r es a bal anci ng of  t he r i sks 

and benef i t s of  a pr oduct  desi gn " i n l i ght  of  t he knowl edge of  
r i sks and r i sk- avoi dance t echni ques r easonabl y at t ai nabl e at  t he 
t i me of  di st r i but i on. "   Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s  
Li abi l i t y  § 2 cmt .  a ( 1998) .  
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unr easonabl y danger ous t o hi m. "   § 402A cmt .  g.   Si mi l ar l y,  

comment  i  st at es t hat  t he pr oduct  " must  be danger ous t o an 

ext ent  beyond whi ch woul d be cont empl at ed by t he or di nar y 

consumer  who pur chases i t ,  wi t h t he or di nar y knowl edge common t o 

t he communi t y as t o i t s char act er i st i cs. "   I d.  cmt .  i .   Thi s 

st andar d r equi r es manuf act ur er s t o ant i c i pat e what  consumer s 

wi l l  expect ,  and t o t ake saf et y pr ecaut i ons i n accor dance wi t h 

t hose expect at i ons.   Those saf et y pr ecaut i ons mi ght  i ncl ude 

gi v i ng adequat e i nst r uct i ons and war ni ngs ( see i d.  cmt s.  h and 

j )  and/ or  i mpl ement i ng r easonabl y avai l abl e saf et y f eat ur es.  

¶29 One of  t he i mpl i cat i ons of  t he consumer  cont empl at i on 

t est  i s  t hat  consumer s can and do cont empl at e open and obvi ous 

danger s,  and ar e not  pr ot ect ed when i nj ur ed by such danger s.   

See i d.  cmt .  j  ( war ni ngs ar e not  r equi r ed " when t he danger ,  or  

pot ent i al i t y  of  danger ,  i s  gener al l y known and r ecogni zed" ) ;  

Tanner  v.  Shoupe,  228 Wi s.  2d 357,  367,  596 N. W. 2d 805 ( Ct .  App.  

1999)  ( " I n or der  f or  a def ect i ve desi gn t o r ender  a pr oduct  

unr easonabl y danger ous,  t he def ect  must  be hi dden f r om t he 

or di nar y consumer ,  t hat  i s ,  not  an open and obvi ous def ect . " ) .   

Consumer s ar e al so not  pr ot ect ed i f  t hey pr oceed i n t he f ace of  

a known,  t hough not  open and obvi ous,  danger .   See § 402A cmt .  n 

( " I f  t he user  or  consumer  di scover s t he def ect  and i s awar e of  

t he danger ,  and never t hel ess pr oceeds unr easonabl y t o make use 

of  t he pr oduct  and i s i nj ur ed by i t ,  he i s bar r ed f r om 

r ecover y. " ) .   Thus a manuf act ur er  may be abl e t o avoi d l i abi l i t y  

under  § 402A by maki ng consumer s awar e of  danger s t hr ough 
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war ni ngs or  s i mpl y by v i r t ue of  sel l i ng a pr oduct  wi t h open and 

obvi ous danger s.  

¶30 Sect i on 402A i s expl i c i t l y  neut r al  as t o whet her  

per sons ot her  t han user s or  consumer s shoul d be abl e t o r ecover  

under  st r i ct  pr oduct s l i abi l i t y .   I d.  Caveat  ( 1) .   Comment  o 

expl ai ns:  

Thus f ar  t he cour t s .  .  .  have not  gone beyond 
al l owi ng r ecover y t o user s and consumer s .  .  .  .  
Casual  byst ander s,  and ot her s who may come i n cont act  
wi t h t he pr oduct ,  as i n t he case of  empl oyees of  t he 
r et ai l er ,  or  a passer - by i nj ur ed by an expl odi ng 
bot t l e,  or  a pedest r i an hi t  by an aut omobi l e,  have 
been deni ed r ecover y.   Ther e may be no essent i al  
r eason why such pl ai nt i f f s shoul d not  be br ought  
wi t hi n t he scope of  t he pr ot ect i on af f or ded,  ot her  
t han t hat  t hey do not  have t he same r easons f or  
expect i ng such pr ot ect i on as t he consumer  who buys a 
mar ket ed pr oduct .  

I n r el at i vel y shor t  or der ,  however ,  cour t s ar ound t he count r y 

di d ext end pr ot ect i on t o i nj ur ed byst ander s.   See Pet er  

Zabl ot sky,  El i mi nat i ng Pr oxi mat e Cause As An El ement  of  t he 

Pr i ma Faci e Case For  St r i ct  Pr oduct s Li abi l i t y ,  45 Cat h.  U.  L.  

Rev.  31,  n. 79 ( 1995) .   Thi s cour t  ext ended such pr ot ect i on i n 

Howes I ,  whi ch i s di scussed bel ow.  

¶31 No one i n t he case at  bar  di sput es t hat  byst ander s may 

r ecover  i f  a pr oduct  i s unr easonabl y danger ous.   The i ssue i n 

t hi s case i s t he pr oper  l egal  st andar d f or  det er mi ni ng whet her  a 

pr oduct  i s unr easonabl y danger ous when a byst ander  i s i nj ur ed.  

B.  The Pr oposed Byst ander  Expect at i ons Test  

¶32 The Hor st s ar gue t hat  t he j ur y i nst r uct i ons i n t hi s 

case,  whi ch asked whet her  t he l awn mower  was unr easonabl y 
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danger ous based on t he expect at i ons of  t he or di nar y user  or  

consumer ,  wer e i ncor r ect  as a mat t er  of  l aw.   They mai nt ai n t hat  

t he l aw i n Wi sconsi n i s,  or  shoul d be,  what  t hey cal l  a 

" byst ander  cont empl at i on t est . "  

¶33 The byst ander  cont empl at i on t est  asks exact l y t he same 

quest i on as t he consumer  cont empl at i on t est ,  but  r epl aces t he 

expect at i ons of  t he user  or  consumer  wi t h t he expect at i ons of  an 

or di nar y byst ander .   Accor di ngl y,  t he Hor st s asser t  t hat  " when a 

byst ander  i s i nj ur ed by a pr oduct ,  t he quest i on i s whet her  t he 

pr oduct  was as r easonabl y saf e as an or di nar y byst ander  woul d 

cont empl at e or  expect ,  not  whet her  t he user  or  consumer  

under st ood and appr eci at ed t he r i sk. "   Li ke t he consumer  

cont empl at i on t est ,  t he byst ander  cont empl at i on t est  i s  an 

obj ect i ve t est  and not  dependent  on an i nj ur ed par t y ' s 

knowl edge.  

¶34 The byst ander  cont empl at i on t est ,  accor di ng t o t he 

Hor st s,  appl i es when a byst ander  i s i nj ur ed and " wher e a 

manuf act ur er  des i gns and sel l s a pr oduct  t hat  poses a uni que 

r i sk of  bodi l y har m t o byst ander s al one. "   They submi t  t hat  t he 

consumer  cont empl at i on t est  i s  s t i l l  pr oper  when a byst ander  i s  

i nj ur ed and when t he danger  i s pr esent  f or  bot h t he user  or  

consumer  and t he byst ander .  

¶35 The Hor st s f ur t her  cont end t hat  t he byst ander  

cont empl at i on t est  i s  not  onl y  t he l aw,  but  t hat  i t  i s  necessar y 

t o pr ovi de meani ngf ul  pr ot ect i on t o byst ander s.   They ar gue t hat  

byst ander s need gr eat er  pr ot ect i ons t han user s and consumer s 

because t hey have l ess i nf or mat i on about  t he pr oduct ,  and l ess 
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access t o war ni ngs and i nst r uct i ons.   They al so poi nt  t o t he 

l anguage i n Howes I  ( whi ch ext ended pr ot ect i on t o byst ander s 

i nj ur ed by unr easonabl y danger ous pr oduct s) ,  st at i ng t hat  

" [ t ] her e i s no essent i al  di f f er ence bet ween t he i nj ur ed user  or  

consumer  and t he i nj ur ed byst ander . "   56 Wi s.  2d at  255.  

C.  Pr i or  Wi sconsi n Case Law 

¶36 The Hor st s ar gue t hat  t he byst ander  cont empl at i on t est  

i s  t he l aw i n Wi sconsi n even t hough i t  has not  been f or mal l y 

announced i n any of  t he cases as such.   They poi nt  i n par t i cul ar  

t o Howes I ,  Howes v.  Deer e,  71 Wi s.  2d 268,  238 N. W. 2d 76 ( 1976)  

( her eaf t er  " Howes I I " ) ,  and Komaneki n v.  I nl and Tr uck Par t s,  819 

F.  Supp.  802 ( E. D.  Wi s.  1993) ,  asser t i ng t hese cases show t hat  

when a byst ander  i s i nj ur ed,  and when t he t hr eat  of  danger  i s t o 

t he byst ander  al one,  t he det er mi nat i on of  t he unr easonabl eness 
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of  t he danger  i s  based on an or di nar y byst ander ' s expect at i ons,  

not  a user  or  consumer ' s expect at i ons. 8 

¶37 Deer e,  on t he ot her  hand,  poi nt s  t o t he st andar d j ur y 

i nst r uct i ons as wel l  as our  pr i or  deci s i ons i n Vi ncer  v.  Est her  

Wi l l i ams Al l - Al umi num Swi mmi ng Pool  Co. ,  69 Wi s.  2d 326,  230 

N. W. 2d 794 ( 1975)  and Gr een t o ar gue t hat ,  whi l e byst ander s may 

r ecover  i f  i nj ur ed by an unr easonabl y danger ous pr oduct ,  t he 

                                                 
8 The Hor st s al so suggest  t hat  our  deci s i on i n Sumni cht  v.  

Toyot a Mot or  Sal es,  121 Wi s.  2d 338,  360 N. W. 2d 2 ( 1984)  i s 
r el evant .   Sumni cht  concer ned a passenger  i n a car  seat  who was 
i nj ur ed i n an acci dent ,  and cl ai med t he car  seat  was def ect i vel y 
desi gned and unr easonabl y danger ous.   The Hor st s poi nt  t o t he 
l anguage used i n t he speci al  ver di ct  quest i on i n Sumni cht  aski ng 
whet her  t he def ect  i n t he seat  syst em desi gn was " unr easonabl y 
danger ous t o a pr ospect i ve passenger  i n t he r ear  seat  of  t he 
aut omobi l e. "   I d.  at  370.   However ,  t he cour t  act ual l y af f i r med 
t hat  Wi sconsi n f ol l ows t he consumer  cont empl at i on t est ,  quot i ng 
comment  i  f r om § 402A.   The cour t  cor r ect l y not ed t hat  an 
unr easonabl y danger ous pr oduct  " must  cont ai n a danger ous def ect  
whose pr esence an or di nar y consumer  woul d not  r easonabl y  
expect . "   I d.  at  369 ( quot i ng Ar bet  v.  Gussar son,  66 
Wi s.  2d 551,  557,  225 N. W. 2d 431 ( 1975) ) .   The Hor st s al so 
i gnor e t hat  § 402A expl i c i t l y  i ncl udes aut omobi l e passenger s 
wi t hi n t he def i ni t i on of  a " user " :  " ' User '  i ncl udes t hose who 
ar e passi vel y enj oyi ng t he benef i t  of  t he pr oduct ,  as i n t he 
case of  passenger s i n aut omobi l es. "   § 402A cmt .  l .  
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consumer  cont empl at i on t est  appl i es i n al l  st r i ct  pr oduct s 

l i abi l i t y  cases. 9 

¶38 Ther ef or e,  we wi l l  br i ef l y di scuss t he pr i nci pal  cases 

ci t ed by t he par t i es and t he ar gument s of f er ed f or  each.  

1.  Howes I 10  

¶39 Two- year - ol d Ri char d Howes I I 11 ( " Ri char d" )  l i ved wi t h 

hi s par ent s i n Lake Geneva,  Wi sconsi n i n a t wo- f ami l y dwel l i ng 

owned by nei ghbor  Naomi  Schat zman.   Howes I ,  56 Wi s.  2d at  250.   

Ms.  Schat zman del egat ed l awn car e f or  t he dwel l i ng t o her  adul t  

son,  who i n t ur n hi r ed a t wel ve- year - ol d boy t o mow t he l awn.   

I d.   One day,  whi l e t he t wel ve- year - ol d boy was mowi ng wi t h a 

Deer e r i di ng l awn mower ,  Ri char d came i nt o cont act  wi t h t he 

mower  bl ades and suf f er ed ser i ous i nj ur i es,  i ncl udi ng t he l oss 

of  hi s r i ght  f oot .   I d.   The Howes sued Deer e ( among ot her s)  f or  

t he chi l d' s i nj ur i es,  one cl ai m of  whi ch sounded i n st r i ct  

                                                 
9 Deer e al so c i t es sever al  ot her  Wi sconsi n and non- Wi sconsi n 

cases t o bol st er  i t s case t hat  we wi l l  not  di scuss her e i n 
det ai l .   Of  not e,  i n Adamany v.  Cub Cadet  Cor p. ,  04- C- 224- C,  
2005 U. S.  Di st .  LEXI S 9612 ( W. D.  Wi s.  May 16,  2005) ,  t he West er n 
Di st r i ct  of  Wi sconsi n appl i ed t he consumer  cont empl at i on t est ,  
and not  a byst ander  cont empl at i on t est ,  t o a st r i ct  l i abi l i t y 
c l ai m ar i s i ng f r om an i nj ur y t o a f i ve- year - ol d chi l d byst ander .   
Deer e al so c i t es Ander son v.  Al f a- Laval  Agr i ,  I nc. ,  209 
Wi s.  2d 337,  564 N. W. 2d 788 ( Ct .  App.  1997) ,  whi ch af f i r med t he 
use of  Wi s JI ——Ci vi l  3260 f or  t he st r i ct  l i abi l i t y  c l ai m ar i s i ng 
f r om an i nj ur y t o a t wo- year - ol d chi l d byst ander .  

10 Howes v.  Hansen,  56 Wi s.  2d 247,  201 N. W. 2d 825 ( 1972) .  

11 The i nj ur ed chi l d i n t hi s case i s Ri char d Howes I I .   
However ,  because t hi s case came bef or e us t wi ce,  t he nami ng 
convent i on we wi l l  use t o descr i be t he t wo cases i s Howes I  f or  
t he 1972 deci s i on and Howes I I  f or  t he 1976 deci s i on.  
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pr oduct s l i abi l i t y .   I d.   Because t he chi l d was an i nj ur ed 

byst ander  ( i . e. ,  not  a user  or  consumer ) ,  t he mai n i ssue i n t he 

case was whet her  an i nj ur ed byst ander  can mai nt ai n a st r i ct  

pr oduct s l i abi l i t y  c l ai m agai nst  a manuf act ur er ,  or  whet her  

st r i ct  pr oduct s l i abi l i t y  c l ai ms may onl y be advanced by i nj ur ed 

user s and consumer s.  

¶40 Af t er  acknowl edgi ng t hat  our  pr i or  deci s i on i n Di ppel  

onl y al l owed user s and consumer s t o r ecover ,  t he cour t  chose t o 

ext end cover age t o byst ander s,  hol di ng t hat  a manuf act ur er  i s 

st r i ct l y l i abl e " when he pl aces a def ect i ve ar t i c l e on t he 

mar ket  ' t hat  causes i nj ur y t o a human bei ng. ' "   I d.  at  260 

( quot i ng Gr eenman v.  Yuba Power  Pr ods. ,  I nc. ,  377 P. 2d 897,  900 

( Cal .  1963) ) .  

¶41 The cour t  ext ended pr ot ect i on because t he r at i onal e 

suppor t i ng pr ot ect i on f or  user s and consumer s was equal l y 

appl i cabl e t o byst ander s.   See Howes I ,  56 Wi s.  2d at  255.   The 

cour t  not ed t he r easons ar t i cul at ed i n Di ppel  f or  pr ot ect i ng 

user s and consumer s,  i ncl udi ng t he f ai r ness of  compensat i ng f or  

i nj ur y,  t he cost  and r i sk- di st r i but i on ef f ect s of  st r i ct  

pr oduct s l i abi l i t y ,  and t he det er r ent  ef f ect  on manuf act ur er s.   

I d.   These pol i cy goal s suppor t  t he ext ensi on of  r ecover y t o 

byst ander s,  t he cour t  r easoned,  because t her e i s  " no essent i al  

di f f er ence bet ween t he i nj ur ed user  or  consumer  and t he i nj ur ed 

byst ander . " 12  I d.   However ,  pl ai nt i f f  byst ander s st i l l  needed t o 
                                                 

12 The opi ni on not ed t hat  some cour t s suggest ed byst ander s 
shoul d have mor e pr ot ect i on t han consumer s because of  t hei r  
di sadvant aged posi t i on.   I d.  at  260.   Thi s di ct a,  however ,  was 
nei t her  adopt ed by t he cour t  nor  made par t  of  t he hol di ng.  
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pr ove t he pr oduct  was unr easonabl y danger ous i n or der  t o 

r ecover .   I d.  at  258.  

¶42 The Hor st s c l ai m t hat  Howes I  i s  di sposi t i ve,  and 

suggest  t hat  we cannot  l egi t i mat el y r econci l e a r ej ect i on of  

t hei r  pr oposed byst ander  cont empl at i on t est  wi t h t hi s case.  

¶43 Deer e,  on t he ot her  hand,  concedes t hat  Howes I  al l ows 

an i nj ur ed byst ander  t o pur sue a st r i ct  pr oduct s l i abi l i t y  

c l ai m,  but  di sput es t hat  i t  c r eat es or  adopt s a byst ander  

cont empl at i on t est .   Deer e poi nt s out  t hat  t he case cont ai ns no 

l anguage i ndi cat i ng t hat  t he quest i on of  whet her  a pr oduct  i s 

unr easonabl y danger ous i n byst ander  cases i s eval uat ed f r om t he 

per spect i ve of  t he or di nar y byst ander .   Howes I  mer el y hol ds,  

accor di ng t o Deer e,  t hat  a manuf act ur er  may be st r i ct l y l i abl e 

i n t or t  when he pl aces a def ect i ve ar t i c l e on t he mar ket  t hat  

causes an i nj ur y t o any human bei ng,  i ncl udi ng byst ander s.   The 

case di d not ,  Deer e cont ends,  modi f y t he t est  f or  whet her  t he 

pr oduct  was def ect i ve/ unr easonabl y danger ous.  

¶44 We acknowl edge t he br oad l anguage Howes I  occasi onal l y 

uses,  especi al l y  t he st at ement  t hat  t her e i s  " no essent i al  

di f f er ence bet ween t he i nj ur ed user  or  consumer  and t he i nj ur ed 

byst ander . "   I d.  at  260.   But  t hi s st at ement  cannot  be pul l ed 

out  of  i t s  i ssue- sensi t i ve cont ext  and used t o suppor t  an 

ent i r el y di f f er ent  l egal  pr oposi t i on.   Wi t h r espect  t o who may 

r ecover ,  t her e t r ul y ar e no good r easons t o l i mi t  r ecover y t o 

i nj ur ed user s and consumer s.   But  wi t h r espect  t o det er mi ni ng 

whet her  a pr oduct  i s unr easonabl y danger ous,  t her e ar e 

s i gni f i cant  di f f er ences ( out l i ned mor e f ul l y bel ow)  bet ween a 
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st andar d based on t he expect at i ons of  an or di nar y consumer  and a 

st andar d based on t he expect at i ons of  an or di nar y byst ander .  

¶45 I n shor t ,  Howes I  di d not  pur por t  t o addr ess a 

pr oposi t i on gr eat er  t han t he l egal  quest i on bef or e t hat  cour t .   

Our  hol di ng t oday,  r ej ect i ng a byst ander  cont empl at i on t est ,  

l eaves i nt act  and i ndeed r eaf f i r ms t he basi c hol di ng of  Howes I :  

Byst ander s i nj ur ed by an unr easonabl y danger ous pr oduct  may 

asser t  a st r i ct  pr oduct s l i abi l i t y  c l ai m agai nst  t he 

manuf act ur er  or  sel l er .  

2.  Howes I I 13  

¶46 Fol l owi ng t he deci s i on i n Howes I ,  al l  ot her  

def endant s except  Deer e set t l ed out  of  cour t .   Howes I I ,  71 Wi s.  

2d at  270.   The cl ai ms agai nst  Deer e went  t o t r i al .   At  t he end 

of  t r i al ,  t he c i r cui t  cour t  di r ect ed t he pl ai nt i f f s t o el ect  

bet ween one of  t he t wo t heor i es of  l i abi l i t y  f or  submi ssi on t o 

t he j ur y——ei t her  negl i gence or  st r i ct  pr oduct s l i abi l i t y .   I d.  

at  271.   Whi l e i ndi cat i ng a pr ef er ence f or  st r i ct  pr oduct s 

l i abi l i t y ,  t he pl ai nt i f f s submi t t ed a pr oposed speci al  ver di ct  

cover i ng bot h t heor i es.   I d.   The ci r cui t  cour t  r ej ect ed t he 

dual  t heor y ver di ct  f or m,  and i nst ead submi t t ed a f i nal  speci al  

ver di ct  quest i on r egar di ng l i abi l i t y ,  whi ch r ead as f ol l ows:  

" Was t he John Deer e mower  i n quest i on,  when i t  l ef t  t he 

possessi on of  t he manuf act ur er ,  Deer e & Company,  def ect i ve i n 

desi gn so as t o be unr easonabl y danger ous t o a byst ander ?"   I d.   

The j ur y f ound t hat  Deer e was not  l i abl e,  and t he Howes 

                                                 

13 Howes v.  Deer e,  71 Wi s.  2d 268,  238 N. W. 2d 76 ( 1976) .  
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appeal ed.   I d.  at  272.   Af t er  r evi ew,  we r ever sed and r emanded 

f or  a new t r i al ,  hol di ng t hat  pl ai nt i f f s wer e i ncor r ect l y f or ced 

t o choose bet ween al t er nat i ve t heor i es.   I d.  at  272- 75.  

¶47 The Hor st s f i nd t hi s case especi al l y per t i nent  because 

of  t he l anguage used i n t he speci al  ver di ct  quest i on,  aski ng 

whet her  t he pr oduct  was " def ect i ve i n desi gn so as t o be 

unr easonabl y danger ous t o a byst ander ?"   Thi s speci al  ver di ct  

quest i on was near l y i dent i cal  t o t he Hor st s '  pr oposed speci al  

ver di ct  quest i on t hat  was deni ed by t he t r i al  cour t .  

¶48 Deer e count er s t hat  t he cour t  i n Howes I I  di d not  

consi der  or  anal yze t he pr opr i et y of  t he speci al  ver di ct  

quest i on.   Rat her ,  t he case was r ever sed because of  t he t r i al  

cour t ' s  er r oneous deci s i on r equi r i ng pl ai nt i f f s t o choose 

bet ween st r i ct  pr oduct s l i abi l i t y  and negl i gence t heor i es of  

l i abi l i t y .  

¶49 I n Howes I I ,  t he speci al  ver di ct  quest i on was 

admi t t edl y al most  i dent i cal  t o t he Hor st s '  pr oposed speci al  

ver di ct  quest i on.   But  t he speci al  ver di ct  quest i on was not  

af f i r med or  i nt ent i onal l y addr essed by t he cour t .   We al so do 

not  know how t he t r i al  cour t  i nst r uct ed t he j ur y t o det er mi ne 

whet her  t he pr oduct  was unr easonabl y danger ous. 14  On t hi s poi nt ,  

whi ch i s t he cent r al  quest i on we addr ess t oday,  Howes I I  i s  no 

mor e hel pf ul  or  det er mi nat i ve t han Howes I .  
                                                 

14 We not e her e and f ur t her  addr ess i n f oot not e 23 bel ow 
t hat ,  because byst ander s may r ecover ,  i t  does not  mat t er  who a 
pr oduct  i s danger ous t o ( i . e. ——a byst ander  ver sus a user  or  
consumer ) .   What  mat t er s i s whet her  t he pr oduct  i s unr easonabl y 
danger ous as an obj ect i ve mat t er .   Today we addr ess t he pr oper  
t est  f or  maki ng t hat  det er mi nat i on when byst ander s ar e i nj ur ed.  
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3.  Vi ncer 15  

¶50 I n Jul y of  1970,  t wo- year - ol d Cur t  Vi ncer  was vi s i t i ng 

hi s gr andpar ent s '  house when he f el l  i nt o t he unsuper vi sed 

swi mmi ng pool  i n t hei r  backyar d.   Vi ncer ,  69 Wi s.  2d at  327.   As 

a r esul t ,  Cur t  was sever el y br ai n damaged and became t ot al l y 

di sabl ed.   I d.   The above- gr ound swi mmi ng pool  had a r et r act abl e 

l adder  t hat  was al l egedl y l ef t  i n t he down posi t i on.   I d.   Thi s 

al l owed Cur t  t o c l i mb t he l adder  and f al l  i nt o t he pool .   I d.  

¶51 Cur t  ( t hr ough hi s guar di an ad l i t em)  and hi s  par ent s 

sued t he swi mmi ng pool  company and t he company t hat  sol d and 

i nst al l ed t he pool .   I d.   They cl ai med t hat  t he swi mmi ng pool ' s 

desi gn was def ect i ve because t her e was no sel f - l at chi ng gat e 

pr event i ng ent r y i nt o t he pool .   I d.  at  331.   The l egal  i ssue 

bef or e t he cour t  was whet her  t he compl ai nt  st at ed a cause of  

act i on agai nst  t he t wo def endant s.   I d.  at  329.   The cour t ' s  

opi ni on was pr i mar i l y f ocused on t he det er mi nat i on of  when a 

pr oduct  i s unr easonabl y danger ous.   Thi s cour t  af f i r med t hat  t he 

consumer  cont empl at i on t est  was t he pr oper  f r amewor k f or  

anal yzi ng desi gn def ect  cases:  

Thus,  t he t est  i n Wi sconsi n of  whet her  a pr oduct  
cont ai ns an unr easonabl y danger ous def ect  depends upon 
t he r easonabl e expect at i ons of  t he or di nar y consumer  
concer ni ng t he char act er i st i cs of  t hi s t ype of  
pr oduct .   I f  t he aver age consumer  woul d r easonabl y 
ant i c i pat e t he danger ous condi t i on of  t he pr oduct  and 
f ul l y appr eci at e t he at t endant  r i sk of  i nj ur y,  i t  
woul d not  be unr easonabl y danger ous and def ect i ve.   
Thi s i s an obj ect i ve t est  and i s not  dependent  upon 

                                                 
15 Vi ncer  v.  Est her  Wi l l i ams Al l - Al umi num Swi mmi ng Pool  Co. ,  

69 Wi s.  2d 326,  230 N. W. 2d 794 ( 1975) .  
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t he knowl edge of  t he par t i cul ar  i nj ur ed consumer .   I d.  
at  332.  

¶52 Thi s cour t  ul t i mat el y f ound t hat  t he danger s i nher ent  

i n a swi mmi ng pool  wer e obvi ous,  and t hat  t he aver age consumer  

woul d be compl et el y awar e of  t he r i sk of  har m t o unsuper vi sed 

smal l  chi l dr en when a l adder  f or  t he pool  i s  l ef t  i n a down 

posi t i on.   I d.  at  333.   The cour t  concl uded t hat  t he pool  was as 

saf e as i t  coul d r easonabl y be,  t hat  i t  was not  def ect i ve as a 

mat t er  of  l aw,  and t hat  t he compl ai nt  t her ef or e di d not  st at e a 

cause of  act i on.   I d.  at  331.  

¶53 The Hor st s cont end t hat  Vi ncer  does not  st and f or  t he 

pr oposi t i on t hat  t he consumer  cont empl at i on t est  i s  appl i cabl e 

i n al l  § 402A cases.   They ar gue t hat  Vi ncer  i s not  a byst ander  

i nj ur y case at  al l ,  much l ess one wher e t he pr oduct  poses a r i sk 

of  har m t o byst ander s al one.   Rat her ,  t he danger  i n Vi ncer  was 

t he same f or  ever yone,  and t her ef or e t he consumer  cont empl at i on 

t est  was appr opr i at e.   I n any event ,  t he Hor st s  cont end use of  

t he byst ander  cont empl at i on t est  woul d have y i el ded t he same 

r esul t .  

¶54 Deer e ar gues t hat  t hi s case i s f ar  wei ght i er  t han t he 

Hor st s woul d l i ke t o admi t .   They submi t  t hat  t hi s i s a 

byst ander  i nj ur y case i n whi ch t hi s cour t  expl i ci t l y  adopt ed and 

appl i ed t he consumer  cont empl at i on t est ,  deci s i vel y conf i r mi ng 

i t  as t he pr oper  st andar d f or  Wi sconsi n pr oduct s l i abi l i t y  

act i ons.   Deer e mai nt ai ns t hat  t he cour t  cor r ect l y f ocused on 

t he r i sk of  har m t o a chi l d byst ander  f r om t he per spect i ve of  

t he " aver age consumer . "   Deer e al so not es t hat  t he St andar d Jur y 
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I nst r uct i ons post - Vi ncer  ( 1975)  and post - Howes I I  ( 1976)  

descr i be t he consumer  cont empl at i on t est ,  and do not  descr i be a 

byst ander  cont empl at i on t est  or  cont ai n any uni que l anguage f or  

when t he i nj ur ed per son i s a byst ander .  

¶55 We need not  deci de whet her  Vi ncer  i s a byst ander  case.   

I t  may be t hat  t he i nj ur ed chi l d i n Vi ncer  was a " user "  of  t he 

pool  by v i r t ue of  bei ng i n t he pool  when t he i nj ur y occur r ed.   

On t he ot her  hand,  § 402A expl ai ns t hat  a user  " i ncl udes t hose 

who ar e passi vel y enj oyi ng t he benef i t  of  t he pr oduct "  ( § 402A 

cmt .  l ) ,  and i t  i s  sel f - evi dent  t hat  t he dr owni ng t wo- year - ol d 

was nei t her  usi ng t he pool  f or  i t s  i nt ended pur pose nor  enj oyi ng 

t he benef i t  of  t he pool .   However  t he Vi ncer  case i s const r ued,  

i t  i s  c l ear  t hat  i t  st r ongl y suppor t s t he not i on t hat  even when 

t he i nj ur ed per son i s not  an or di nar y user  or  consumer  ( whi ch 

t he chi l d sur el y i s not ) ,  t he consumer  cont empl at i on t est ,  whi ch 

l ooks at  t he expect at i ons of  t he or di nar y adul t  user  or  

consumer ,  i s  t he f r amewor k under  whi ch a pr oduct ' s def ect i veness 

i s t o be gover ned.   We do not  var y t he t est  dependi ng on t he 

st at us of  t he i nj ur ed per son.  

4.  Komaneki n16  

¶56 I n t hi s case f r om t he East er n Di st r i ct  of  Wi sconsi n,  

f i ve- year - ol d Jami e Komaneki n was sever el y i nj ur ed by a pr opane 

del i ver y t r uck t hat  had come t o hi s home.   Komaneki n,  819 F.  

Supp.  at  804- 05.   Whi l e pl ayi ng unsuper vi sed,  Jami e somehow 

snagged hi s c l ot hi ng near  t he connect i on t o t he pump,  get t i ng 

                                                 
16 Komaneki n v.  I nl and Tr uck Par t s,  819 F.  Supp.  802 ( E. D.  

Wi s.  1993) .  
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hi s ar ms t angl ed i n t he r ot at i ng dr i ve- shaf t  of  t he t r uck' s 

pumpi ng syst em.   I d.  at  805.   The acci dent  was not  caused by any 

mal f unct i on of  t he pumpi ng syst em i t sel f ,  whi ch wor ked as 

i nt ended.   I d.  

¶57 The Komaneki ns sued a number  of  compani es i nvol ved i n 

t he manuf act ur e and assembl y of  t he pumpi ng syst em devi ce t hat  

was at t ached t o t he pr opane del i ver y t r uck.   I d.  at  804.   They 

al l eged t hat  t he def endant s shoul d be f ound st r i ct l y l i abl e f or  

sel l i ng def ect i vel y desi gned pr oduct s,  and l i abl e f or  negl i gence 

i n t he desi gn of  t hose pr oduct s.   I d.  at  808.   The def endant s 

t hen moved f or  summar y j udgment .   I d.  at  811.  

¶58 I n i t s opi ni on,  t he East er n Di st r i ct  of  Wi sconsi n 

descr i bed t he i nj ur ed chi l d as a byst ander ,  and r i ght l y st at ed 

t hat  he may asser t  a st r i ct  pr oduct s l i abi l i t y  c l ai m j ust  l i ke a 

user  or  consumer  under  Howes I .   I d.  at  809.   Af t er  

acknowl edgi ng Wi sconsi n' s r el i ance on t he consumer  cont empl at i on 

t est ,  t he cour t  st at ed:  

I n a byst ander  case,  pr esumabl y,  a pr oduct  i s 
unr easonabl y danger ous i f  i t  pr esent s danger s not  
appar ent  t o t he or di nar y byst ander .   Thus,  a pr oduct  
not  unr easonabl y danger ous t o t he or di nar y user  or  
consumer  mi ght  wel l  be unr easonabl y danger ous t o t he 
or di nar y byst ander .  

I d.  at  809.  The cour t  ul t i mat el y deni ed def endant s '  mot i on f or  

summar y j udgment  because i t  bel i eved t her e was a genui ne i ssue 

of  mat er i al  f act  as t o whet her  an or di nar y byst ander  woul d 

appr eci at e t he danger  posed by t he t r uck' s pumpi ng syst em.   I d.  

at  809- 11.  
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¶59 Though not  a deci s i on of  t hi s cour t ,  t he Hor st s 

hi ghl i ght  t hi s case because t he Komaneki n cour t  used a byst ander  

cont empl at i on t est ,  concl udi ng t hat  i t  was t he l ogi cal  out gr owt h 

of  Howes I .  

¶60 Deer e count er s t hat  t he cour t ' s  anal ysi s was di ct a,  

and i n any event ,  t he cour t ' s  use of  " pr esumabl y"  shows a 

hesi t ance and l ack of  c l ar i t y r egar di ng t he pr oper  t est .  

¶61 The cour t  i n Komaneki n c l ear l y di d appl y a byst ander  

cont empl at i on t est ,  but  i n our  r eadi ng,  di d so wi t hout  any 

anal ysi s or  consi der at i on of  t he i mpl i cat i ons of  such an 

appr oach.   The cour t  er r ed i n assumi ng t hat  because byst ander s 

can r ecover ,  t he per spect i ve of  t he or di nar y byst ander  shoul d 

cont r ol .   Howes I  does not  compel  t hi s concl usi on,  and we r ej ect  

i t .  

5.  Gr een17  

¶62 Pl ai nt i f f  Li nda M.  Gr een f i l ed sui t  when she suf f er ed 

i nj ur i es f r om al l er gi c r eact i ons t o t he pr ot ei ns i n l at ex 

medi cal  gl oves manuf act ur ed by Smi t h and Nephew AHP,  I nc.  

( " S & N" ) .   Gr een al l eged t hat  S & N shoul d be hel d st r i ct l y 

l i abl e f or  her  i nj ur i es.   Gr een,  245 Wi s.  2d 772,  ¶1.   Af t er  

t r i al ,  a j ur y r et ur ned a ver di ct  i n f avor  of  Gr een,  f i ndi ng t hat  

S & N' s gl oves wer e def ect i ve and unr easonabl y danger ous.   I d. ,  

¶19.   The cour t  of  appeal s af f i r med.   I d. ,  ¶2.  

 ¶63 Our  r evi ew addr essed t wo evi dent i ar y quest i ons and,  

mor e i mpor t ant l y  f or  our  pur poses her e,  whet her  t he j ur y was 

                                                 
17 Gr een,  245 Wi s.  2d 772.  
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pr oper l y i nst r uct ed t hat  t he consumer  cont empl at i on t est  i s  ( and 

shoul d be)  t he l aw f or  st r i c t  pr oduct s l i abi l i t y  cases i n 

Wi sconsi n.   We answer ed i n t he af f i r mat i ve.   We r ej ect ed a move 

t o t he st andar d out l i ned i n § 2( b)  of  t he Rest at ement  ( Thi r d) ,  

and r ei t er at ed t hat  " Wi sconsi n st r i ct  pr oduct s l i abi l i t y  l aw 

appl i es t he consumer - cont empl at i on t est  and onl y t he consumer -

cont empl at i on t est  i n al l  st r i ct  pr oduct s l i abi l i t y  cases. "   

I d. ,  ¶¶34- 35.  

¶64 The Hor st s acknowl edge t hat  Gr een r eaf f i r med 

Wi sconsi n' s adher ence t o t he consumer  cont empl at i on t est ,  but  

poi nt  out  t hat  t he i ssue i n Gr een had not hi ng t o do wi t h 

byst ander s.   The Hor st s i nsi st  t hat  t he byst ander  cont empl at i on 

t est  i s  s i mpl y a var i at i on of  t he consumer  cont empl at i on t est  

af f i r med i n Gr een.  

¶65 Deer e count er s t hat  Gr een' s br oad hol di ng i s 

appl i cabl e her e.   The cour t  unambi guousl y st at ed t hat  t he 

consumer  cont empl at i on t est  " and onl y t he consumer - cont empl at i on 

t est "  appl i es " i n al l  st r i ct  pr oduct s l i abi l i t y  cases. "  

 ¶66 I n our  v i ew,  t he anal ysi s i n Gr een i s i nst r uct i ve,  

t hough not  det er mi nat i ve.   The Hor st s ar e cor r ect  t hat  t he f act s 

i n Gr een di d not  i nvol ve byst ander s,  and t hus,  we cannot  say 

t hat  Gr een answer s t he quest i on bef or e us t oday.   That  sai d,  we 

wer e wel l  awar e when we deci ded Gr een i n 2001 t hat  byst ander s 

can r ecover  i n st r i ct  pr oduct s l i abi l i t y . 18  Yet ,  t he opi ni on 

                                                 
18 I t  i s  i ndi cat i ve of  t he cour t ' s  i nt ent  t o adher e t o t he 

consumer  cont empl at i on t est  t hat  t he maj or i t y c i t ed our  opi ni on 
i n Howes I  on t wo occasi ons.   Gr een,  245 Wi s.  2d 772,  ¶¶56,  69.  
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made no concessi on and l ef t  no r oom f or  except i ons t o t he r ul e 

t hat  t he expect at i ons of  t he consumer  or  user  gui de t he 

det er mi nat i on of  whet her  t he pr oduct  was def ect i ve/ unr easonabl y 

danger ous.  

6.  Case Law Concl usi on 

¶67 Thi s r evi ew l eads us t o t he concl usi on t hat  whi l e t he 

l anguage i n t hese pr i or  cases i s suggest i ve,  no Wi sconsi n 

Supr eme Cour t  case di r ect l y answer s t he quest i on bef or e us. 19  

Our  hol di ng t oday cl ar i f i es t he l aw r el at ed t o t he consumer  

cont empl at i on t est ;  i t  i mpi nges on no pr ecedent  and does not  

r equi r e us t o over t ur n or  modi f y t he hol di ng of  any pr i or  cases.  
 
D.  The Consumer  Cont empl at i on Test  Gover ns Al l  St r i ct  
 Pr oduct s Li abi l i t y  Cases.  

¶68 We r ej ect  t he pr oposed byst ander  cont empl at i on t est  

and r ei t er at e t hat  t he consumer  cont empl at i on t est  i s  t he pr oper  

st andar d f or  al l  st r i ct  pr oduct s l i abi l i t y  cases.  

¶69 At  i t s r oot ,  t he byst ander  cont empl at i on t est  i s  

i nher ent l y unwor kabl e.   Whi l e an or di nar y consumer  or  user  of  a 

pr oduct  can be sai d t o have some obj ect i ve expect at i ons 

r egar di ng a pr oduct ,  t he same cannot  be sai d of  byst ander s.   The 

consumer  cont empl at i on t est  was devel oped i n r ecogni t i on of  t he 

f act  t hat  i t  i s  r easonabl e f or  user s and consumer s of  pr oduct s 

                                                 
19 Whi l e Komaneki n di d answer  t he quest i on,  i t  was a f eder al  

case,  not  one of  our  pr ecedent s.   No pr i or  Wi sconsi n st at e cases 
have addr essed t hi s quest i on di r ect l y.   The Hor st s admi t  as much 
i n t hei r  br i ef ,  st at i ng t hat  " [ n] o Wi sconsi n cour t  has 
consi der ed t he § 402A l i abi l i t y  st andar d t o be appl i ed wher e a 
pr oduct  desi gn cr eat es a r i sk of  har m t o byst ander s al one. "  
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t o hol d cer t ai n expect at i ons r egar di ng t he pr oduct s t hey use and 

t he pr oduct s t hey buy.   See Rebecca Kor zec,  Dashi ng Consumer  

Hopes:  St r i ct  Pr oduct s Li abi l i t y  and t he Demi se of  t he Consumer  

Expect at i ons Test ,  20 B. C.  I nt ' l  & Comp.  L.  Rev.  227,  232 ( 1997)  

( " [ T] he consumer  expect at i ons t est  i s  t he nat ur al ,  l ogi cal  

out gr owt h of  st r i ct  pr oduct s l i abi l i t y  as t he ext ensi on of  

i mpl i ed war r ant y l aw. " ) .   Thus,  t he concept  of  an " or di nar y 

consumer "  has some r easonabl y obj ect i ve cont ent .   But  byst ander s 

may have no f ami l i ar i t y wi t h a pr oduct .   Thi s i s  especi al l y so 

i n compl ex desi gn def ect  cases.   What  does a byst ander  expect  of  

t he t echni cal  desi gn and r easonabl y avai l abl e saf et y f eat ur es of  

a pr oduct  he or  she does not  buy,  does not  use,  and may not  even 

be awar e of ? 

¶70 I n addi t i on,  i t  i s  di f f i cul t ,  i f  not  i mpossi bl e,  t o 

di scer n who an " or di nar y"  byst ander  i s and what  t hey know.   To 

i l l ust r at e,  i f  a byst ander  i s i nj ur ed by a combi ne on a f ar m,  i s 

t he " or di nar y"  byst ander  a nei ghbor i ng f ar mer  or  a l i f e- l ong 

ur bani t e who cannot  t el l  you what  a combi ne does?20  I n shor t ,  

t he not i on of  an " or di nar y byst ander "  i s a concept  wi t hout  

cont ent .  

¶71 One of  t he basi c r equi r ement s of  a coher ent  l egal  t est  

i s  t hat  i t  of f er  a f r amewor k f or  anal yzi ng cl ai ms t hat  pr ovi des 

some measur e of  pr edi ct abi l i t y .   See Ant oni n Scal i a,  The Rul e of  

Law as a Law of  Rul es,  56 U.  Chi .  L.  Rev.  1175,  1179 ( 1989)  

                                                 
20 A combi ne i s a " power - oper at ed har vest i ng machi ne t hat  

cut s,  t hr eshes,  and cl eans gr ai n. "   The Amer i can Her i t age 
Di ct i onar y of  t he Engl i sh Language 377 ( 3d ed.  1992) .  
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( " Rudi ment ar y j ust i ce r equi r es t hat  t hose subj ect  t o t he l aw 

must  have t he means of  knowi ng what  i t  pr escr i bes. " ) .  

Pr edi ct abi l i t y  i s  i mpor t ant  i n t he l aw because i t  al l ows 

ci t i zens and busi nesses t o shape t hei r  behavi or  accor di ngl y.  

¶72 Thi s i s par t i cul ar l y i mpor t ant  i n st r i ct  pr oduct s 

l i abi l i t y ,  wher e one of  t he mai n pur poses i s t o i ncent i v i ze 

manuf act ur er s t o r esear ch and i mpl ement  saf er  desi gns.   I f  a 

manuf act ur er  cannot  pr edi ct  wi t h some degr ee of  accur acy when 

i t s pr oduct  i s and i s not  unr easonabl y danger ous,  i t  wi l l  not  be 

abl e t o ef f i c i ent l y adopt  appr opr i at e saf et y pr ecaut i ons.   Thi s 

uncer t ai nt y may l ead some manuf act ur er s t o needl essl y r emove 

usef ul  pr oduct s f r om t he mar ket .   The byst ander  cont empl at i on 

t est  woul d move our  st at e f ur t her  away f r om t he goal  of  an 

ef f i c i ent  det er r ent  ef f ect  on manuf act ur er s by cr eat i ng 

unpr edi ct abi l i t y .   Manuf act ur er s and al l  member s of  t he busi ness 

communi t y need t he abi l i t y  t o ant i c i pat e how t hei r  choi ces wi l l  

be adj udi cat ed i n a cour t  of  l aw.   Because i t  does not  pr ovi de 

t he r equi s i t e pr edi ct abi l i t y ,  t he byst ander  cont empl at i on t est  

f ai l s  t hi s basi c measur e of  a l egal  t est .  

¶73 Al t hough not ed ear l i er ,  i t  i s  i mpor t ant  t o emphasi ze 

t hat  st r i ct  pr oduct s l i abi l i t y  i s  not  absol ut e l i abi l i t y .   And a 

byst ander  cont empl at i on t est  comes danger ousl y c l ose t o absol ut e 

l i abi l i t y  by adopt i ng an amor phous,  ambi guous,  and st andar d- l ess 

t est  t hat  ef f ect i vel y gi ves a j ur y t he power  t o f i nd a 

manuf act ur er  l i abl e under  al most  any concei vabl e f act  s i t uat i on.   

Thi s woul d i mpose huge and unj ust i f i ed bur dens on busi nesses 

( and t hr ough busi nesses,  consumer s as wel l ) .   That  i s not  what  
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st r i ct  pr oduct s l i abi l i t y  i s  about ,  and t hat  i s not  wher e we 

wi l l  t ake i t .  

¶74 Anot her  pr obl em wi t h t he byst ander  cont empl at i on t est  

i s  t hat  i t  changes t he f ocus f r om t he pr oduct  t o t he i nj ur ed 

par t y,  cr eat i ng di scor dant  r esul t s.   A byst ander  cont empl at i on 

t est  woul d i n ef f ect  cr eat e di f f er ent  l evel s of  dut y f or  st r i ct  

pr oduct s l i abi l i t y  pur poses,  bl ur r i ng t he l i ne bet ween 

negl i gence and st r i ct  pr oduct s l i abi l i t y .   Manuf act ur er s woul d 

owe a cer t ai n l evel  of  dut y t o t he user  or  consumer ,  and a 

di f f er ent ,  l i kel y hi gher  l evel  of  dut y t o a byst ander .   Thi s i s 

t r ue because a j ur y coul d pl ausi bl y f i nd a byst ander  t o have 

hi gher  expect at i ons wi t h r espect  t o t he saf et y and desi gn 

f eat ur es of  a pr oduct  t han t he user  or  consumer  of  t hat  same 

pr oduct .   Thi s opens t he door  t o a j ur y f i ndi ng t he same pr oduct  

unr easonabl y danger ous under  some ci r cumst ances,  but  not  ot her s,  

dependi ng on who was i nj ur ed.   Under  t he Hor st s '  scheme,  a 

manuf act ur er  coul d be st r i ct l y l i abl e i f  i t s  pr oduct  causes 

i nj ur y t o a byst ander ,  but  not  be st r i ct l y l i abl e i f  a consumer  

suf f er s t he same i nj ur y f r om t he same pr oduct .   St r i ct  pr oduct s 

l i abi l i t y ,  par t i cul ar l y desi gn def ect  cases,  shoul d ensur e t hat  

pr oduct s ar e not  unr easonabl y danger ous,  not  cr eat e di f f er ent  

l evel s of  dut y and i ncongr uous l i abi l i t y ,  dependi ng on who i s 

i nj ur ed.  

¶75 The Hor st s '  suggest ed appl i cat i on of  t he byst ander  

cont empl at i on t est  i s  equal l y puzzl i ng.   They ar gue i t  appl i es 

onl y when t he t hr eat  of  i nj ur y i s t o a byst ander  al one.   I t  i s 

di f f i cul t  t o concei ve of  a s i t uat i on wher e a pr oduct  i s 
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danger ous t o a byst ander ,  yet  poses no danger  t o a user  or  

consumer .   The Hor st s say t hat  i s t he case her e,  but  sur el y 

t her e i s some danger  t o t he user  of  a r i di ng l awn mower  who i s 

dr i v i ng i n r ever se.   Undoubt edl y,  t he r i sk of  danger  i s much 

l ower  t han t he danger  of  r unni ng over  an unsuspect i ng chi l d,  but  

i t  does exi st .   Thi s means t hat ,  under  t he Hor st s '  pr oposal ,  t he 

byst ander  cont empl at i on t est  woul d not  be appr opr i at e her e,  and 

may never  be.  

¶76 Per haps t he Hor st s do not  mean t o suggest  a danger  

must  be t o byst ander s " al one"  f or  t he byst ander  cont empl at i on 

t est  t o appl y.   I t  may be t hat  mer el y a gr eat er  r i sk of  danger  

t o t he byst ander  shoul d t r i gger  appl i cat i on of  t he byst ander  

cont empl at i on t est .   But  t hi s appr oach woul d l i kel y r equi r e a 

l egal  and f act ual  det er mi nat i on by t he j udge bef or e i nst r uct i ng 

t he j ur y as t o whet her  t he danger  posed by a pr oduct  i s gr eat er  

t o byst ander s t han t o user s or  consumer s. 21  I t  i s  not  c l ear  how 

a j udge woul d make such a det er mi nat i on or  what  pr ocedur es he or  

she woul d use.   I t  seems t hat  i f  a byst ander  cont empl at i on t est  

wer e adopt ed,  i t  ought  t o gover n whenever  a byst ander  i s 

i nj ur ed,  avoi di ng any sor t  of  ear l y j udi c i al  f act - f i ndi ng as t o 

                                                 
21 I n f act ,  t hi s l egal / f act ual  det er mi nat i on by t he j udge 

woul d pr obabl y be r equi r ed even under  t he Hor st s '  suggest ed 
appl i cat i on of  t he t est .   Under  t hei r  appr oach,  a det er mi nat i on 
must  be made bef or e i nst r uct i ng t he j ur y t hat  t he danger  i s t o 
byst ander s al one,  and not  t o user s or  consumer s.  
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t he pot ent i al  danger  posed by a pr oduct . 22  Thi s,  however ,  i s  not  

what  t he Hor st s pr opose.  

¶77 The Hor st s al so ar gue i n t hei r  br i ef  t hat  i f  we r ej ect  

t hei r  pr oposed t est ,  we " compl et el y el i mi nat e[ ]  any dut y owed by 

manuf act ur er s t o byst ander s i n cases wher e t he r i sk of  bodi l y 

i nj ur y i s uni que t o byst ander s. "   I t  i s  t r ue t hat  under  our  

hol di ng t oday,  wher e a pr oduct  i s not  unr easonabl y danger ous 

based on t he expect at i ons of  t he or di nar y user  or  consumer ,  t he 

byst ander  does not  r ecei ve addi t i onal  pr ot ect i ons.   But  i f  a 

pr oduct  i s unr easonabl y danger ous i n l i ght  of  t he expect at i ons 

of  t he or di nar y user  or  consumer  and a byst ander  i s i nj ur ed,  a 

st r i ct  pr oduct s l i abi l i t y  c l ai m r emai ns avai l abl e.   I n addi t i on,  

t he Hor st s i gnor e t he avai l abi l i t y  of  r ecover y under  negl i gence.   

They ar e under st andabl y di ssat i sf i ed wi t h t hat  avenue of  

r ecover y because t he j ur y consi der ed i t  i n t hi s case,  and f ound 

t hat  Jonat han' s par ent s,  and not  John Deer e,  wer e negl i gent  i n 

t he t r agi c i nj ur y t o Jonat han.  

¶78 Addi t i onal l y,  a user  or  consumer ' s expect at i ons 

r egar di ng a pr oduct  wi l l  of t en i ncl ude saf et y expect at i ons 

r el at i ng t o byst ander s.   That  i s,  user s and consumer s do not  

j ust  have expect at i ons r egar di ng t hei r  own saf et y;  t hey expect  

t hat  a pr oduct  wi l l  be r easonabl y saf e f or  byst ander s as wel l .   

Jur i es can cer t ai nl y t ake t hi s i nt o account  i n t hei r  

                                                 
22 To be cl ear ,  we r ej ect  t he byst ander  cont empl at i on t est .   

Our  poi nt  i s  t o show t hat  t he Hor st s '  mor e l i mi t ed suggest ed 
appl i cat i on of  t hi s t est  has many pr act i cal  pr obl ems.  



No.  2006AP2933   

 

37 
 

del i ber at i ons and eval uat i on of  whet her  a pr oduct  i s 

unr easonabl y danger ous. 23 

                                                 
23 The speci al  ver di ct  quest i on i n t hi s case asked:  " Do you 

f i nd f r om t he ev i dence t hat  t he subj ect  l awn mower ,  when i t  l ef t  
t he hands of  Def endant  Deer e & Company,  was i n a def ect i ve 
condi t i on so as t o be unr easonabl y danger ous t o a pr ospect i ve 
user / consumer ?"   The t r i al  cour t  r ej ect ed a pl ea by t he Hor st s 
t o add " or  byst ander "  t o t he end of  t he speci al  ver di ct  
quest i on.   The j ur y was f ur t her  i nst r uct ed t hat  t o answer  " yes"  
t o t he speci al  ver di ct  quest i on,  t hey wer e r equi r ed t o f i nd,  
among ot her  t hi ngs,  t hat  " t he def ect i ve condi t i on made t he 
pr oduct  unr easonabl y danger ous t o peopl e. "  

We t hi nk a bet t er  speci al  ver di ct  quest i on need not  quer y 
t o whom t he pr oduct  i s unr easonabl y danger ous.   The quest i on i s 
not  whet her  a pr oduct  i s unr easonabl y danger ous t o a user  or  
consumer  ver sus unr easonabl y danger ous t o a byst ander .   The 
quest i on i s s i mpl y whet her  a pr oduct  i s unr easonabl y danger ous.   
And t he det er mi nat i on of  whet her  a pr oduct  i s unr easonabl y 
danger ous i s an obj ect i ve i nqui r y based on t he expect at i ons of  
an or di nar y user  or  consumer .   Any i nj ur ed per son,  whet her  a 
byst ander  or  user  or  consumer ,  may r ecover  i f  i nj ur ed by an 
unr easonabl y danger ous pr oduct .  

The di ssent  asser t s t hat  t he j ur y i nst r uct i ons i n Wi s JI ——
Ci vi l  3260,  even wi t h t he t r i al  cour t ' s  i nser t i on maki ng cl ear  
t he avai l abi l i t y  of  r ecover y f or  byst ander s,  wer e wr ong and 
mi sl eadi ng.   Di ssent ,  ¶¶120- 128.   Though t he st andar d j ur y  
i nst r uct i ons ar e not  as c l ear  as we woul d pr ef er ,  when vi ewed as 
a whol e,  t he j ur y i nst r uct i ons gi ven her e suf f i c i ent l y conveyed 
t hat  a byst ander  may r ecover  i f  t he pr oduct  was unr easonabl y 
danger ous,  and t hat  such a det er mi nat i on i s based on t he 
expect at i ons of  t he or di nar y user  or  consumer .  
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¶79 The Hor st s al so ar gue t hat  our  hol di ng t oday 

i mper mi ssi bl y del egat es t he dut y t o make a pr oduct  saf e t o t he 

user  or  consumer .   But  t hi s i s beggi ng t he quest i on;  i t  assumes 

a pr oduct  i s unr easonabl y danger ous.   I f  a pr oduct  i s not  

unr easonabl y danger ous ( based on consumer  expect at i ons) ,  t he 

user  or  consumer  has no dut y t o make t he pr oduct  saf e f or  

byst ander s because,  by def i ni t i on,  i t  i s  suf f i c i ent l y saf e f or  

st r i ct  pr oduct s l i abi l i t y  pur poses.   User s and consumer s s i mpl y 

have a dut y t o use t he pot ent i al l y ,  but  not  unr easonabl y 

danger ous pr oduct  wi t h t he appr opr i at e st andar d of  car e t owar d 

t hei r  f el l ow ci t i zens,  as t hey do i n al l  of  l i f e.  

¶80 Fi nal l y,  even i f  we accept  t he Hor st s '  pr oposed t est ,  

we have di f f i cul t y seei ng how an or di nar y byst ander ' s 

cont empl at i on ( t o t he ext ent  i t  exi st s)  woul d be si gni f i cant l y  

di f f er ent  t han a consumer ' s  cont empl at i on i n t hi s case. 24  

                                                                                                                                                             
The di ssent  f ai l s  t o acknowl edge t hat  t he j ur y  i nst r uct i ons 

t hemsel ves def i ne when a pr oduct  i s " unr easonabl y danger ous t o 
t he or di nar y user  or  consumer , "  and t hat  i s " when i t  i s  
danger ous t o an ext ent  beyond t hat  whi ch woul d be cont empl at ed 
by t he or di nar y consumer  possessi ng t he knowl edge of  t he 
pr oduct s '  char act er i st i cs whi ch wer e common t o t he communi t y. "   
I n ot her  wor ds,  t he i nst r uct i ons def i ne t he phr ase t hat  so 
t r oubl es t he di ssent  and do so by r ef er ence t o t he consumer  
cont empl at i on t est .   Mor eover ,  t he i nconsi st ency bet ween t he 
i nst r uct i on' s dual  st at ement s t hat  t he pr oduct  must  be 
unr easonabl y danger ous t o " a pr ospect i ve user / consumer "  and 
l at er  t o " peopl e"  i s har ml ess.  

24 I n ot her  cour t s ar ound t he count r y,  pl ai nt i f f s pr oceedi ng 
i n st r i ct  l i abi l i t y  upon t he i nj ur y t o a chi l d have ar gued t hat  
i t  i s  t he expect at i ons of  an or di nar y chi l d t hat  shoul d gover n.   
Cour t s have r esoundi ngl y r ej ect ed t hi s ar gument ,  i n l ar ge par t  
because chi l dr en do not  have expect at i ons r egar di ng t he danger s 
of  cer t ai n pr oduct s.   Cour t s have t hus hel d t hat  i t  i s  t he 
or di nar y consumer  or  user ' s expect at i ons t hat  gover n.   See 
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Ever yone i s awar e t hat  a l awn mower  i s ver y danger ous.   Whi l e a 

byst ander  may or  may not  be awar e or  expect  a l awn mower  t o go 

i n r ever se,  a byst ander  woul d cer t ai nl y know t hat  i t  i s  

danger ous t o al l ow an unsuper vi sed t wo- year - ol d chi l d t o pl ay i n 

t he yar d whi l e i t  i s  bei ng mowed. 25  The r i sks her e ar e known t o 

                                                                                                                                                             
Kel l ey v.  Ri val  Mf g.  Co. ,  704 F.  Supp.  1039,  1043 ( W. D.  Okl a.  
1989)  ( i n a case i nvol v i ng a smal l  chi l d who was i nj ur ed by 
pul l i ng a cr ock- pot  ont o hi msel f ,  t he quest i on of  whet her  t he 
cr ock- pot  was unr easonabl y danger ous i s det er mi ned by t he 
per spect i ve of  t he par ent  consumer  who pur chased t he pr oduct ,  
not  t he per spect i ve of  t he mi nor  chi l d)  ( appl y i ng Okl ahoma l aw) ;  
Cur t i s v.  Uni ver sal  Mat ch Cor p. ,  I nc. ,  778 F.  Supp.  1421,  
1425 ( E. D.  Tenn.  1991)  ( i n a case i nvol v i ng a t wo- year - ol d chi l d 
whose di aper  was set  on f i r e by hi s t hr ee year  ol d br ot her ,  t he 
quest i on of  whet her  t he l i ght er  was unr easonabl y danger ous i s 
det er mi ned by t he cont empl at i on of  t he or di nar y adul t  consumer ,  
not  t he v i ewpoi nt  of  t he mi nor  chi l d)  ( appl y i ng Tennessee l aw) ;  
Wel ch v.  Scr i pt o- Tokai  Cor p. ,  651 N. E. 2d 810,  814- 15 ( I nd.  Ct .  
App.  1995)  ( i n a case i nvol v i ng a chi l d who suf f er ed i nj ur i es 
af t er  l i ght i ng hi s paj amas on f i r e when pl ayi ng wi t h a l i ght er ,  
t he quest i on of  whet her  t he l i ght er  was unr easonabl y danger ous 
i s det er mi ned by t he per spect i ve of  t he or di nar y adul t  consumer ,  
not  t he per spect i ve of  t he mi nor  chi l d)  Bel l ot t e v.  Zayr e Cor p. ,  
352 A. 2d 723,  725- 26 ( N. H.  1976)  ( i n a cer t i f i ed quest i on f r om 
t he Fi r st  Ci r cui t  Cour t  of  Appeal s i nvol v i ng a f i ve- year - ol d 
whose paj amas wer e set  on f i r e when pl ayi ng wi t h mat ches,  t he 
New Hampshi r e Supr eme Cour t  st at ed t hat  t he quest i on of  whet her  
t he paj amas wer e unr easonabl y danger ous shoul d be based on t he 
expect at i ons of  consumer  par ent s)  ( not e,  New Hampshi r e has moved 
away f r om t he consumer  cont empl at i on t est  and now engages i n a 
r i sk- ut i l i t y  bal anci ng t est ) .  

25 The Hor st s st at e t he quest i on as f ol l ows:  " [ I ] f  t he 
or di nar y byst ander  woul d have expect ed Deer e t o desi gn i t s mower  
so t hat  i t  woul d be i ncapabl e of  mowi ng i n r ever se,  i nst ead of  
s i mpl y i nst r uct i ng oper at or s not  t o do so,  Deer e br eached i t s 
§ 402A dut y t o byst ander s. "   But  t he i ssue i s not  whet her  a 
byst ander  ( or  consumer )  woul d expect  t he l awn mower  t o go i n 
r ever se,  but  whet her  a byst ander  ( or  consumer )  woul d appr eci at e 
t he danger  posed by t he RI O- equi pped l awn mower  t o a t wo- year -
ol d chi l d.  



No.  2006AP2933   

 

40 
 

al l  peopl e,  i ncl udi ng byst ander s.   The j ur y conf i r med t hi s i n 

f i ndi ng t hat  Jonat han' s par ent s wer e t he negl i gent  act or s.   To 

ar gue t hat  a byst ander  i s l ess awar e of  t he ver y r eal  danger s 

pr esent  her e st r ai ns cr edul i t y.  

¶81 Thi s t r ul y was a t r agi c i nj ur y,  but  we cannot  s i mpl y 

i nvent  l egal  t heor i es t o make t he manuf act ur er  pay f or  t he 

i nj ur i es.   Thi s was a hor r i bl e acci dent  caused by t he negl i gent  

use of  t he l awn mower  and negl i gent  super vi s i on of  t he boy by 

hi s par ent s.   At  t he end of  t he day,  as has been not ed el sewher e 

i n a case i nvol v i ng al most  pr eci sel y t he same l egal  c l ai ms,  a 

l awn mower  i s a l awn mower 26——i t  i s danger ous,  and acci dent s 

happen.   A byst ander  cont empl at i on t est  i s  a cr eat i ve,  but  

ul t i mat el y unsuppor t ed,  unwi se,  and unf ai r  at t empt  t o cr eat e 

l i abi l i t y  wher e none exi st s.  

I V.  CONCLUSI ON 

¶82 We hol d t hat  t he consumer  cont empl at i on t est ,  and not  

a byst ander  cont empl at i on t est ,  gover ns al l  s t r i ct  pr oduct s 

l i abi l i t y  c l ai ms i n Wi sconsi n,  i ncl udi ng cases wher e a byst ander  

i s i nj ur ed.   Whi l e byst ander s may r ecover  when i nj ur ed by an 

unr easonabl y danger ous pr oduct ,  t he det er mi nat i on of  whet her  t he 

pr oduct  i s unr easonabl y danger ous i s based on t he expect at i ons 

of  t he or di nar y consumer .   Ther ef or e,  t he j ur y was pr oper l y 

i nst r uct ed and t he deci s i on of  t he cour t  of  appeal s i s af f i r med.  

                                                 
26 Tr anscr i pt  of  Recor d at  4,  Br own v.  Sear s,  Roebuck & Co. ,  

328 F. 3d 1274 ( 10t h Ci r .  2003)  No.  01- 4226 ( " A l awn mower  i s a 
l awn mower . " ) .  
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    

¶83 ANNETTE K.  ZI EGLER,  J.  di d not  par t i c i pat e.  
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¶84 N.  PATRI CK CROOKS,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on,  but  I  wr i t e separ at el y i n r esponse t o Just i ce 

Gabl eman' s concur r ence,  i n whi ch he ur ges t he adopt i on of  

Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b)  i n 

desi gn def ect  cases.   Just i ce Gabl eman' s concur r ence,  ¶104.   I n 

t he br i ef i ng t hat  was pr ovi ded f or  t hi s case,  r ef er ences t o 

§ 2( b)  wer e made i n passi ng i n t hr ee pl aces.   Ther e ar e t wo 

f oot not es i n t he pet i t i oner s '  r epl y br i ef ,  one of  whi ch r ef er s 

t o t he r at i onal e under l y i ng § 2( b) ,  cmt .  1.  and suggest s t hat  i t  

suppor t s a byst ander  cont empl at i on t est ,  and one of  whi ch 

suggest s t hat  t he r i sk- ut i l i t y  t est  woul d be appr opr i at e i n 

byst ander  cases,  t hough i nappr opr i at e i n consumer  cases.   ( At  

or al  ar gument ,  t he Hor st s '  at t or ney st at ed,  " I  di dn' t  ar gue f or  

t he adopt i on of  a r i sk- ut i l i t y  t est . "   See Just i ce Br adl ey' s 

di ssent ,  ¶130 n. 1. )   Ther e i s al so a par agr aph i n a non- par t y 

br i ef  wher e ami cus ar gues t hat  as t o t he byst ander  quest i on t he 

case woul d come out  t he same under  ei t her  t he Rest at ement  

( Second)  or  Rest at ement  ( Thi r d)  because nei t her  t r eat s t he 

byst ander ' s expect at i ons di f f er ent l y f r om t he or di nar y 

consumer ' s expect at i ons.   

¶85 These gl anci ng r ef er ences t o Rest at ement  ( Thi r d)  

pr ovi de an exceedi ngl y f l i msy basi s f or  r eachi ng t he quest i on of  

whet her  t he cour t  shoul d adopt  § 2( b)  i n desi gn def ect  cases.   

Because any consi der at i on of  such a f undament al  change i n 

Wi sconsi n l aw shoul d not  be done wi t hout  a f ul l  and t hor ough 

br i ef i ng f ol l owed by or al  ar gument s bef or e t hi s cour t ,  I  bel i eve 

we shoul d decl i ne t o r each beyond t he cont r over sy t he par t i es 
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ask us t o r esol ve,  whi ch i n t hi s  case i s whet her  Wi sconsi n l aw 

r ecogni zes a byst ander  cont empl at i on t est .   I t  does not .   That  

i s as f ar  as we shoul d go.   As I  st at e i n my concur r ence i n 

Godoy v.  E. I .  DuPont  de Nemour s & Co. , 1 r el eased t oday,  we need 

br i ef i ng and or al  ar gument s bef or e deci di ng t o make a sea change 

i n Wi sconsi n l aw——one t hat  coul d r esul t  i n t hr owi ng out  f or t y-

t wo year s of  pr ecedent  begi nni ng wi t h Di ppel  v.  Sci ano,  37 Wi s.  

2d 443,  155 N. W. 2d 55 ( 1967) .  

¶86 I  t her ef or e r espect f ul l y concur .  

 

                                                 
1 Godoy v.  E. I .  DuPont  de Nemour s & Co. ,  2009 WI  78,  ___ 

Wi s.  2d ___,  ___ N. W. 2d ___.  
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¶87 MI CHAEL J.  GABLEMAN,  J.    (concurring).  I  wr i t e 

separ at el y because t hi s case hi ghl i ght s some of  t he ser i ous 

def i c i enci es wi t h our  cur r ent  appr oach,  t he " near l y uni ver sal l y  

r evi l ed" 1 consumer  cont empl at i on t est ,  t o det er mi ni ng whet her  a 

pr oduct  i s unr easonabl y danger ous i n desi gn def ect  pr oduct s 

l i abi l i t y  cases.   As t he maj or i t y opi ni on makes cl ear ,  a 

byst ander  cont empl at i on t est  i s not  t he answer .   Rat her ,  I  

bel i eve i t  i s  t i me f or  t hi s cour t  t o adopt  t he Rest at ement  

( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  ( her eaf t er  " Rest at ement  

( Thi r d) " )  § 2( b)  ( 1998)  i n desi gn def ect  cases.   My pur pose her e 

i s not  t o make a compr ehensi ve case f or  t he adopt i on of  t he 

Rest at ement  ( Thi r d) . 2  My goal  i nst ead i s t o exami ne some of  t he 

numer ous r easons I  bel i eve t hi s cour t  shoul d r econsi der  i t s 

adher ence t o t he consumer  cont empl at i on t est ,  r easons t hat  t hi s 

case br i ngs t o t he f or e.   

¶88 The Rest at ement  ( Thi r d)  i s s i mpl y a mor e appr opr i at e 

f r amewor k f or  meet i ng t he needs of  Wi sconsi n consumer s,  

busi nesses,  and al l  t hose whose l i ves ar e af f ect ed by commer ce 

i n t hi s st at e.   I t  i s  bet t er  f or  consumer s and user s of  pr oduct s 

because i t  hol ds manuf act ur er s and sel l er s account abl e f or  al l  

f or eseeabl e i nj ur i es t hat  can be pr event ed wi t h a r easonabl e 

al t er nat i ve desi gn.   The Rest at ement  ( Thi r d)  i s bet t er  f or  

                                                 
1 Dougl as A.  Kysar ,  The Expect at i ons of  Consumer s,  103 

Col um.  L.  Rev.  1700,  1701 ( 2003) .  

2 I  j oi ned Just i ce Pr osser ' s excel l ent  concur r ence i n Godoy 
v.  DuPont ,  2009 WI  78,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  whi ch 
abl y makes a f ul l er  case f or  t he Rest at ement  ( Thi r d)  of  Tor t s:  
Pr oduct s Li abi l i t y  ( " Rest at ement  ( Thi r d) " )  § 2( b)  ( 1998) .  
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manuf act ur er s and sel l er s because i t  pr ovi des cl ear  di r ect i on 

and a pr edi ct abl e st andar d.   I t  i s  al so bet t er  f or  byst ander s 

because i t  pl aces t hem on a l evel  pl ayi ng f i el d wi t h consumer s 

and user s.   By f ocusi ng t he i nqui r y on f or eseeabl e i nj ur i es and 

t hus pr ovi di ng a gr eat er  degr ee of  coher ence,  consi st ency,  and 

pr edi ct abi l i t y ,  t he Rest at ement  ( Thi r d)  r equi r es manuf act ur er s 

t o be awar e of  t he danger s uni que t o byst ander s and pl an 

accor di ngl y.   The Rest at ement  ( Thi r d) ,  t hen,  pr ovi des a 

f r amewor k t hat  i s f ai r er  t o manuf act ur er s and i nj ur ed per sons,  

especi al l y byst ander s,  and Wi sconsi n shoul d adopt  i t .  

I .  BACKGROUND 

¶89 The Rest at ement  ( Second)  of  Tor t s § 402A ( 1965)  

( her eaf t er  " § 402A" ) ,  whi ch Wi sconsi n adopt ed i n Di ppel  v.  

Sci ano,  37 Wi s.  2d 443,  155 N. W. 2d 55 ( 1967) ,  set s f or t h t he 

basi c par amet er s of  a st r i ct  l i abi l i t y  c l ai m. 3  Comment  i  

                                                 
3 The Rest at ement  ( Second)  of  Tor t s § 402A ( 1965)  ( her eaf t er  

" § 402A" )  pr ovi des as f ol l ows:  

( 1)  One who sel l s any pr oduct  i n a def ect i ve condi t i on 
unr easonabl y danger ous t o t he user  or  consumer  or  t o 
hi s pr oper t y i s  subj ect  t o l i abi l i t y  f or  physi cal  har m 
t her eby caused t o t he ul t i mat e user  or  consumer ,  or  t o 
hi s pr oper t y,  i f  

 ( a)  t he sel l er  i s  engaged i n t he busi ness of  
sel l i ng such a pr oduct ,  and  

 ( b)  i t  i s  expect ed t o and does r each t he user  or  
consumer  wi t hout  subst ant i al  change i n t he condi t i on 
i n whi ch i t  i s  sol d.  

( 2)  The r ul e st at ed i n Subsect i on ( 1)  appl i es al t hough  

 ( a)  t he sel l er  has exer ci sed al l  possi bl e car e i n 
t he pr epar at i on and sal e of  hi s pr oduct ,  and  
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out l i nes t he t est  f or  det er mi ni ng whet her  a pr oduct  i s  

unr easonabl y danger ous,  pr ovi di ng t hat  t he pr oduct  " must  be 

danger ous t o an ext ent  beyond whi ch woul d be cont empl at ed by t he 

or di nar y consumer  who pur chases i t ,  wi t h t he or di nar y knowl edge 

common t o t he communi t y as t o i t s char act er i st i cs. "   § 402A cmt .  

i .   Thi s t est  i s  cal l ed t he consumer  cont empl at i on or  consumer  

expect at i ons t est .    

¶90 Sect i on 402A was not  dr af t ed t o addr ess t he desi gn 

def ect  l i ne of  cases.   See I nt r oduct i on t o Rest at ement  ( Thi r d) .   

I t  was i nst ead wr i t t en t o addr ess what  came t o be cl assi f i ed as 

manuf act ur i ng def ect  cases.   See Dougl as A.  Kysar ,  The 

Expect at i ons of  Consumer s,  103 Col um.  L.  Rev.  1700,  1713- 14 

( 2003) .   The consumer  cont empl at i on t est  i n § 402A was t her ef or e 

f or mul at ed t o r espond t o manuf act ur i ng def ect  cases——wher e,  

despi t e qual i t y cont r ol  mechani sms i n pl ace,  a pr oduct  was not  

made or  di d not  f unct i on accor di ng t o i t s desi gn speci f i cat i ons.  

¶91 I t  was not  unt i l  af t er  § 402A was publ i shed i n 1965 

t hat  l i t i gat i on over  def ect s i n desi gn was addr essed by exper t s 

and comment at or s.   See Ri char d L.  Cupp,  Jr .  & Dani el l e Pol age,  

The Rhet or i c of  St r i ct  Pr oduct s Li abi l i t y  Ver sus Negl i gence:  An 

Empi r i cal  Anal ysi s,  77 N. Y. U.  L.  Rev.  874,  890- 91 ( 2002)  

( " [ C] ases i nvol v i ng consci ous desi gn deci s i ons di d not  become 

common unt i l  t he ear l y 1970s. " ) .   Cour t s soon r eal i zed t hat  t he 

consumer  cont empl at i on t est ,  whi ch f ol l owed nat ur al l y f r om 

                                                                                                                                                             

( b)  t he user  or  consumer  has not  bought  t he 
pr oduct  f r om or  ent er ed i nt o any cont r act ual  r el at i on 
wi t h t he sel l er .  
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manuf act ur i ng def ect  cases,  di d not  wor k as wel l  f or  desi gn 

def ect  cases.   I d.  at  891 ( " [ M] any cour t s qui ckl y r eal i zed t hat  

usi ng a consumer  expect at i ons t est  i n desi gn def ect  cases 

pr esent s i mpl i cat i ons s i gni f i cant l y di f f er ent  f r om t hose 

i nvol ved i n appl y i ng t he t est  t o manuf act ur i ng- def ect  cases. " ) ;  

Rest at ement  ( Thi r d)  § 1 cmt .  a.  

¶92 Hence,  cour t s began t o move away f r om t he consumer  

cont empl at i on t est  i n desi gn def ect  cases and adopt  some f or m of  

a r i sk- ut i l i t y  t est .   The Rest at ement  ( Thi r d)  § 2( b) ,  publ i shed 

i n 1998,  i dent i f i ed and capt ur ed t hi s shi f t  i n appr oach.   I t  

pr ovi des t hat  a pr oduct  i s def ect i ve i n desi gn when t he 

" f or eseeabl e r i sks of  har m posed by t he pr oduct  coul d have been 

r educed or  avoi ded by t he adopt i on of  a r easonabl e al t er nat i ve 

desi gn .  .  .  and t he omi ssi on of  t he al t er nat i ve desi gn r ender s 

t he pr oduct  not  r easonabl y saf e. "   Assessi ng whet her  a pr oduct  

i s r easonabl y saf e and whet her  a r easonabl e al t er nat i ve desi gn 

shoul d have been adopt ed r equi r es a " r i sk- ut i l i t y"  t est  t hat  

bal ances t he cost s and benef i t s of  var i ous desi gn al t er nat i ves. 4  

I d.  at  cmt .  d.  

I I .  A NEW FRAMEWORK I S NEEDED 

¶93 The consumer  cont empl at i on t est  as an i ndependent  t est  

i n desi gn def ect  cases has been r oundl y,  consi st ent l y,  and 

j ust i f i abl y cr i t i c i zed by comment at or s.   Rest at ement  ( Thi r d)  

                                                 
4 Fact or s t o be consi der ed i ncl ude t he nat ur e and st r engt h 

of  consumer  expect at i ons,  t he degr ee of  t he f or eseeabl e r i sks of  
har m,  t he i nst r uct i ons and war ni ngs accompanyi ng t he pr oduct ,  
and t he advant ages and di sadvant ages of  t he or i gi nal  pr oduct  and 
al t er nat i ve desi gn.   Rest at ement  ( Thi r d)  § 2( b)  cmt .  f .  
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§ 2( b)  cmt .  d.   One schol ar ,  Dougl as Kysar ,  cal l s t he consumer  

cont empl at i on t est  " a doct r i ne near l y uni ver sal l y r evi l ed but  

st ubbor nl y and i nexpl i cabl y per s i st ent . "   Kysar ,  supr a,  at  1701.   

By t he 1980s,  he expl ai ns,  " a consensus vi ew among pr oduct s 

l i abi l i t y  schol ar s emer ged t hat  t he consumer  expect at i ons t est  

was bot h i ndef ensi bl e i n t heor y and unwor kabl e i n pr act i ce. "   

I d.   Ci t i ng our  deci s i on i n Gr een v.  Smi t h & Nephew AHP,  I nc. 5 as 

an exampl e,  Kysar  cal l s j udi c i al  al l egi ance t o t he consumer  

cont empl at i on t est  " puzzl i ng i n l i ght  of  t he af or ement i oned 

consensus vi ew among comment at or s t hat  t he consumer  expect at i ons 

t est  i s  i n one way or  anot her  har mf ul  t o pl ai nt i f f s,  def endant s,  

and t he j udi c i al  pr ocess i t sel f . "   Kysar ,  supr a,  at  1703.  

¶94 Wi sconsi n,  however ,  has st ubbor nl y st uck wi t h t he 

anachr oni st i c consumer  cont empl at i on t est  despi t e vol umi nous 

ongoi ng and unanswer ed cr i t i c i sm.   Thi s adher ence i s aki n t o 

i nsi st ence upon a hor se- and- buggy appr oach i n a space- age er a.   

The t wo r epor t er s f or  t he Amer i can Law I nst i t ut e who dr af t ed t he 

Rest at ement  ( Thi r d)  have cal l ed Wi sconsi n " t he l one st ar  st at e"  

and a " r ogue"  and " r enegade"  j ur i sdi ct i on t hat ,  wi t hi n t he 

cont ext  of  pr oduct s l i abi l i t y  cases,  mar ches t o i t s " own,  

somet i mes qui t e pecul i ar ,  dr ummer . "   James A.  Hender son,  Jr .  & 

Aar on D.  Twer ski ,  A Fi ct i onal  Tal e of  Uni nt ended Consequences:  A 

                                                 
5 Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  245 Wi s.  

2d 772,  629 N. W. 2d 727.  
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Response t o Pr of essor  Wer t hei mer ,  70 Br ook.  L.  Rev.  939,  940- 41,  

946 ( 2005) . 6   

¶95 One of  t he maj or  cr i t i c i sms of  t he consumer  

cont empl at i on t est  i s  t hat  i t  i s  an exceedi ngl y vague st andar d 

f or  desi gn def ect  cases. 7  See W.  Page Keet on,  Pr osser  & Keet on 

on Tor t s § 99,  699 ( 5t h ed.  1984)  ( di scussi ng how t he consumer  

cont empl at i on t est  " can be ut i l i zed t o expl ai n most  any r esul t  

t hat  a cour t  or  j ur y chooses t o r each" ) .   As one t r eat i se 

expl ai ns:  

                                                 
6 See al so Vi ct or  E.  Schwar t z & Rochel l e M.  Tedesco,  The Re-

Emer gence of  " Super  St r i ct "  Li abi l i t y :  Sl ayi ng t he Dr agon Agai n,  
71 U.  Ci n.  L.  Rev.  917,  918 ( 2003) :  

Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  ¶122,  
245 Wi s.  2d 772,  629 N. W. 2d 727,  t akes t he devel opment  
of  pr oduct  l i abi l i t y  i n Wi sconsi n i n an aber r ant  
di r ect i on.   The Wi sconsi n Supr eme Cour t  advanced i n 
t hat  di r ect i on by c l i ngi ng t o an al most  uni ver sal l y 
cr i t i c i zed ver si on of  t he " consumer  expect at i ons"  
t est .   Bot h l i ber al  and conser vat i ve cour t s have 
r ecogni zed t hat  t he consumer  expect at i ons t est  used by 
t he Wi sconsi n Cour t  i s  not  an appr opr i at e st andar d f or  
j udgi ng desi gn def ect s.   I n addi t i on t o c l i ngi ng t o 
t he consumer  expect at i on t est ,  t he Wi sconsi n Supr eme 
Cour t  r ef used t o adopt  t he mor e moder n and coher ent  
st andar d f or  l i abi l i t y  set  f or t h i n t he Rest at ement  
( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y .   Fi nal l y,  af t er  
adher i ng t o t he consumer  expect at i ons t est  and 
r ef usi ng t o adopt  t he Rest at ement  ( Thi r d)  of  Tor t s:  
Pr oduct s Li abi l i t y ,  t he Wi sconsi n Supr eme Cour t  t ook 
an addi t i onal  st ep and j oi ned t he smal l ,  hi ghl y 
cr i t i c i zed mi nor i t y of  st at e cour t s t hat  have i mposed 
super  st r i ct  l i abi l i t y  i n pr oduct s l i abi l i t y  cases.  

( Emphasi s added. )  

7 Thi s cr i t i c i sm hol ds t r ue i n even gr eat er  measur e f or  a 
byst ander  cont empl at i on t est  as wel l .   See maj or i t y op. ,  ¶¶71-
73.  
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A[ n]  .  .  .  especi al l y pr obl emat i c aspect  of  t he 
consumer  cont empl at i on t est  l i es i n t he vagueness of  
consumer  expect at i ons i n many cont ext s.   Par t i cul ar l y 
i n consi der i ng t he desi gn adequacy of  a compl ex 
pr oduct ——such as an aut omobi l e,  a phar maceut i cal  dr ug,  
or  ot her  chemi cal  pr oduct ——consumer s of t en have no 
meani ngf ul  i dea how saf el y t he pr oduct  r eal l y ought  t o 
per f or m i n var i ous s i t uat i ons.   How can an or di nar y 
consumer  possi bl y know t he ext ent  of  cr ash pr ot ect i on 
or  i nj ur y f ai r l y  t o expect  when an aut omobi l e cr ashes 
i nt o a t r ee at  10,  20,  or  even 40 mi l es per  hour ?  
Lur ki ng at  t he ver y hear t  of  t he consumer  expect at i ons 
t est ,  t he vagueness pr obl em under mi nes t he t est  i n t he 
most  compl ex cases wher e a r el i abl e st andar d of  
l i abi l i t y  i s  needed most .  

Davi d G.  Owen,  Owen' s Hor nbook on Pr oduct s Li abi l i t y  § 5. 6 ( 2d 

ed.  2008) .   When a st andar d i s vague,  i t  i s  l ess usef ul ,  and 

l ess l egi t i mat e as a r ul e of  l aw because ci t i zens cannot  

ant i c i pat e t he l awf ul ness of  t hei r  act i ons and adj ust  t hei r  

behavi or  accor di ngl y.   See maj or i t y op. ,  ¶¶71- 73;  see al so 

Kysar ,  supr a,  at  1715 ( di scussi ng t he wi del y hel d v i ew t hat  

" consumer  expect at i ons pr ovi de onl y t he most  meager  and 

i nsuf f i c i ent  gui dance t o f act f i nder s char ged wi t h t he di f f i cul t  

t ask of  assessi ng t he adequacy of  a pr oduct  desi gn, "  maki ng t he 

t est  " ' so vague as t o be l awl ess' " )  ( quot i ng James A.  Hender son,  

Jr .  & Aar on D.  Twer ski ,  Achi evi ng Consensus on Def ect i ve Pr oduct  

Desi gn,  83 Cor nel l  L.  Rev.  867,  882 ( 1998) ) ;  see al so i d.  at  

n. 60 ( c i t i ng addi t i onal  aut hor i t i es who cr i t i c i ze t he vague 

nat ur e of  t he consumer  cont empl at i on t est ) .    

¶96 The Rest at ement  ( Thi r d) ,  however ,  of f er s coher ence,  

consi st ency,  and pr edi ct abi l i t y  because i t  i s  based on a mor e 

obj ect i ve st andar d.   Manuf act ur er s ar e awar e of  al t er nat i ve 

desi gns t hat  may be avai l abl e f or  t hei r  pr oduct s ,  as wel l  as t he 

cost s and benef i t s of  t hose desi gns.   A j ur y ' s det er mi nat i on,  on 
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t he ot her  hand,  of  an " or di nar y"  consumer ' s expect at i ons about  

desi gn and saf et y f eat ur es i s guesswor k,  wi t h pot ent i al l y  

di sast r ous consequences f or  t he manuf act ur er  i f  wr ong.   The mor e 

pr edi ct abl e st andar ds i n t he Rest at ement  ( Thi r d)  wi l l  pr omot e 

t he ef f i c i ent  i mpl ement at i on of  saf et y pr ecaut i ons bet t er  t han 

t he l ess pr edi ct abl e consumer  cont empl at i on t est  because t he 

r i sks ar e,  by def i ni t i on,  f or eseeabl e and r easonabl y 

pr event abl e.    

¶97 Anot her  pr obl em wi t h t he consumer  cont empl at i on t est  

i s  t he pr act i cal  r eal i t y t hat  consumer / user  expect at i ons mi ght  

be det er mi ned by a j ur y t o be ei t her  unr eal i st i cal l y and 

unr easonabl y hi gh or  unaccept abl y l ow when compar ed wi t h t he 

opt i mum l evel  of  saf et y.    

¶98 Consumer  expect at i ons may be unr eal i st i cal l y and 

unr easonabl y hi gh i n t hat  a manuf act ur er  mi ght  be hel d l i abl e 

f or  i nj ur i es i t  di d not  or  shoul d not  have r easonabl y f or eseen,  

or  when al t er nat i ve desi gns wer e not  r easonabl y avai l abl e——f or  

i nst ance,  expect at i ons t hat  a kni f e shoul d not  be abl e t o cut  

of f  f i nger s or  a car  shoul d not  be abl e t o r ol l over .   Thi s i s  

t he danger  of  absol ut e l i abi l i t y——hol di ng manuf act ur er s l i abl e 

f or  al l  i nj ur i es r esul t i ng f r om t hei r  pr oduct s.   No cour t  openl y 

desi r es such a syst em.   The Rest at ement  ( Thi r d)  hel ps avoi d 

unr easonabl y hi gh expect at i ons wi t h i t s negl i gence- st y l e 

eval uat i on of  t he cost s and benef i t s,  i mposi ng l i abi l i t y  f or  

onl y r easonabl y f or eseeabl e i nj ur i es or  i nj ur ed per sons.   See 

Rest at ement  ( Thi r d)  2( b)  cmt .  a;  Owen' s,  supr a,  § 8. 8.  
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¶99 Al t er nat i vel y,  consumer  expect at i ons may be 

unaccept abl y l ow.   One exampl e i s t he open and obvi ous danger  

doct r i ne,  whi ch pr ecl udes r ecover y when a pr oduct  i s mani f est l y 

danger ous.   Because consumer s and user s know of  t he danger ,  t he 

l evel  of  danger  i s i n accor d wi t h t hei r  expect at i ons,  and t hey 

ar e unpr ot ect ed.   But  t hi s r esul t  may nei t her  be f ai r  nor  

adequat e t o compensat e i nj ur ed per sons wher e an open and obvi ous 

danger  can be el i mi nat ed wi t h t he i mpl ement at i on of  a s i mpl e,  

r el at i vel y l ow- cost  saf et y f eat ur e.   Owen' s,  supr a,  § 8. 3 ( " [ A]  

di r e consequence of  t he consumer  expect at i ons t est  .  .  .  i s  t hat  

i t  ef f ect i vel y r ewar ds manuf act ur er s f or  f ai l i ng t o adopt  cost -

ef f ect i ve measur es t o r emedy obvi ousl y unnecessar y danger s t o 

human l i f e and l i mb. " ) .   The Rest at ement  ( Thi r d)  r ej ect s t he 

open and obvi ous danger  doct r i ne,  pr ovi di ng gr eat er  pr ot ect i on 

t o i nj ur ed per sons and gr eat er  account abi l i t y  f or  pr oduct  

manuf act ur er s.   See Rest at ement  ( Thi r d)  § 2( b)  cmt .  d.  ( " The 

f act  t hat  a danger  i s open and obvi ous i s r el evant  t o t he i ssue 

of  def ect i veness,  but  does not  necessar i l y  pr ecl ude a pl ai nt i f f  

f r om est abl i shi ng t hat  a r easonabl e al t er nat i ve desi gn shoul d 

have been adopt ed t hat  woul d have r educed or  pr event ed i nj ur y t o 

t he pl ai nt i f f . " ) .  

¶100 The Hor st s ar gue t hat  our  r ej ect i on of  a byst ander  

cont empl at i on t est  l eaves byst ander s unpr ot ect ed.   Whi l e t hi s  

cont ent i on i s pl ai nl y wr ong ( see maj or i t y op. ,  ¶77) ,  t he Hor st s 

ar e cor r ect  t hat  t he consumer  cont empl at i on t est  l eaves 

byst ander s l ess pr ot ect ed t han t hey ar guabl y shoul d be.   The 

f act s of  t hi s case——wher e a byst ander  i s i nj ur ed by an al l egedl y 
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def ect i vel y desi gned and t her ef or e unr easonabl y danger ous 

pr oduct ——ser ve t o under scor e and hi ghl i ght  t he def i c i enci es i n 

our  cur r ent  appr oach.    

¶101 Byst ander s f ace sever al  i nequi t i es when compar ed wi t h 

user s and consumer s under  t he cur r ent  syst em.   Fi r st ,  byst ander s 

ar e l ess pr ot ect ed when a pr oduct  poses a gr eat er  danger  t o a 

byst ander  t han t o t he user  or  consumer .   The i nst ant  case i s a 

per f ect  exampl e;  a r i di ng l awn mower  i s c l ear l y mor e danger ous 

t o byst ander s t han t o t he per son dr i v i ng t he t r act or .   Second,  

byst ander s do not  have access t o t he i nst r uct i ons and war ni ngs 

t hat  assi st  and pr ot ect  user s and consumer s.   Thi r d,  byst ander s 

ar e,  t o some ext ent ,  dependent  f or  t hei r  saf et y on t he car e 

exer ci sed by user s of  danger ous pr oduct s.   Fi nal l y,  byst ander s 

may not  be awar e of  open and obvi ous danger s t hat  a user  or  

consumer  per cei ves.   I n al l  t hese ci r cumst ances,  byst ander s ar e 

st uck wi t h l ess pr ot ect i on and l ess cont r ol  over  t hei r  own 

saf et y,  and,  under  t he cur r ent  syst em,  wi t h l ess access t o 

compensat i on i n t he event  of  i nj ur y.  

¶102 The Rest at ement  ( Thi r d)  l evel s t hi s pl ayi ng f i el d by  

f ocusi ng t he i nqui r y on t he pr oduct  i t sel f ,  not  t he st at us of  

t he i nj ur ed per son.   The Rest at ement  ( Thi r d)  r equi r es 

manuf act ur er s t o i mpl ement  r easonabl y avai l abl e saf et y f eat ur es 

wi t h r egar d t o al l  f or eseeabl e i nj ur ed per sons.   Thi s anal yt i cal  

f r amewor k pr ovi des mor e pr ot ect i on f or  i nj ur ed per sons t han our  

cur r ent  appr oach.   Thi s i s especi al l y t r ue f or  byst ander s, 8 many 

                                                 
8 The Hor st s r ecogni ze t hi s t oo,  asser t i ng t he f ol l owi ng i n 

a f oot not e i n t hei r  r epl y br i ef :  
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i nj ur i es t o whom ar e r easonabl y f or eseeabl e,  t her eby put t i ng 

manuf act ur er s on not i ce.    

¶103 I f  t he Rest at ement  ( Thi r d)  wer e t he l aw i n Wi sconsi n 

i n t hi s case,  t he Hor st s woul d have had t o pr ove t hat  a 

r easonabl e al t er nat i ve desi gn was avai l abl e at  t he t i me John 

Deer e sol d t he 1999 LT160 r i di ng l awn mower .   Rest at ement  

( Thi r d)  § 2( b)  cmt .  a.   The j ur y woul d have had t o bal ance t he 

cost s and benef i t s and consi der  whet her  t he r i sk of  har m t o 

Jonat han was f or eseeabl e and coul d have been r educed or  avoi ded 

i f  Deer e had adopt ed a r easonabl y avai l abl e al t er nat i ve desi gn 

t o t he RI O.   The st at us of  t he i nj ur ed per son woul d have pl ayed 

no par t  i n t hi s anal ysi s.    

¶104 To concl ude,  Wi sconsi n' s cur r ent  appr oach i n desi gn 

def ect  cases i s beset  wi t h ser i ous def i c i enci es t hat  t he 

Rest at ement  ( Thi r d)  subst ant i al l y  r ect i f i es.   The f ai l ur e t o 

adequat el y pr ot ect  byst ander s i s one of  t hose def i c i enci es t hat  

deser ves r edr ess.   I n my opi ni on,  t he Rest at ement  ( Thi r d)  § 2( b)  

i s a mor e coher ent ,  consi st ent ,  and f ai r  appr oach t o pr oduct s 

                                                                                                                                                             
I f  t he Cour t  wer e t o concl ude t hat  a " byst ander  
cont empl at i on t est "  i s  t oo oner ous on manuf act ur er s,  
t he Hor st s submi t  t hat  t he r i sk/ ut i l i t y  t est  adopt ed 
i n Rest at ement  ( Thi r d)  of  Tor t s,  § 2,  wher e t he 
pl ai nt i f f  must  est abl i sh t he v i abi l i t y  of  an 
al t er nat i ve desi gn,  woul d be appr opr i at e i n byst ander  
cases,  even t hough i nappr opr i at e i n consumer  cases.  

I  have di f f i cul t y under st andi ng why we have a " f l i msy basi s"  ( as 
Just i ce Cr ooks'  concur r ence asser t s)  f or  addr ess i ng an i ssue t he 
pet i t i oner s asked us t o addr ess i f  we f ound agai nst  t hem on 
t hei r  chi ef  ar gument .   
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l i abi l i t y  desi gn def ect  cases.   I  woul d adopt  i t ,  and ur ge my 

col l eagues t o do t he same. 9 

                                                 
9 The di ssent  makes sever al  bal d,  unsuppor t ed,  and bl at ant l y 

i ncor r ect  asser t i ons i n chast i s i ng t hi s concur r ence.   Fi r st ,  t he 
di ssent  al l eges t hat  t hi s concur r ence r ai ses t he adopt i on of  t he 
Rest at ement  ( Thi r d)  sua spont e,  and t hat  nei t her  par t y cal l ed 
upon t he cour t  t o do so.   Di ssent ,  ¶¶129- 130.   The di ssent  i s 
wr ong.   As not ed above,  t he Hor st s di d ask t hi s cour t  t o adopt  
t he Rest at ement  ( Thi r d)  f or  byst ander  c l ai ms i n t he event  t hat  
we r ej ect ed t hei r  pr oposed byst ander  cont empl at i on t est ,  whi ch 
we have.  

Second,  t he di ssent  c l ai ms t hat  t hi s concur r ence r ef l ect s a 
f undament al  mi sunder st andi ng of  t he r ol e of  appel l at e cour t s.   
I d. ,  ¶132.   Thi s basel ess ar gument  i t sel f  r ef l ect s a 
mi sunder st andi ng of  t he r ol e of  appel l at e cour t s.   As t he 
di ssent  wel l  knows,  st r i ct  pr oduct s l i abi l i t y  l aw i n Wi sconsi n 
i s,  at  l east  at  pr esent ,  a f unct i on of  t he common l aw.   Unl ess 
and unt i l  t he l egi s l at ur e i nt er venes,  i t  i s  i ncumbent  upon t hi s  
cour t  t o deci de our  cases on t he basi s of  sound l egal  
pr i nci pl es.   St r i ct  pr oduct s l i abi l i t y  i t sel f  and our  adopt i on 
of  § 402A 42 year s ago wer e a depar t ur e f r om past  pr ecedent  
because t hi s cour t  det er mi ned t hat  t he past  f r amewor k no l onger  
made sense.   Thi s concur r ence i s pr eci sel y wi t hi n t hat  common 
l aw t r adi t i on by r espondi ng t o t he pl ea by t he Hor st s,  and 
poi nt i ng out  t hat  t he f act s  of  t hi s case i n par t i cul ar  
i l l umi nat e t he pr obl ems wi t h our  cur r ent  appr oach,  and cal l  f or  
a new,  sounder  f r amewor k.  

Thi r d,  t he di ssent  c l ouds t he i ssue by c i t i ng a l i neage of  
cases t hat  woul d pur por t edl y be over  r ul ed or  modi f i ed by 
adopt i on of  t he Rest at ement  ( Thi r d)  § 2( b)  i n desi gn def ect  
cases.   The di ssent  goes t oo f ar .   Al t hough § 2( b)  set s f or t h an 
appr oach t hat  i s anal yt i cal l y di st i nct  f r om t he consumer  
cont empl at i on t est ,  t her e i s no r eason,  beyond t he di ssent ' s 
bal d asser t i ons,  t o bel i eve t hat  adopt i on of  § 2( b)  woul d i n any 
way af f ect ,  much l ess over  r ul e,  t he r esul t s r eached i n t hose 
cases.   See al so Godoy v.  E. I .  du Pont  de Nemour s and Co. ,  2009 
WI  78,  ¶6 n. 1,  __ Wi s.  2d __,  __N. W. 2d __ ( Pr osser ,  J. ,  
concur r i ng) .  
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¶105 For  t he f or egoi ng r easons I  concur .    

¶106 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

and Just i ce PATI ENCE D.  ROGGENSACK j oi n t hi s concur r ence.  

                                                                                                                                                             
Fi nal l y,  t he di ssent  caut i ons a wai t - unt i l - ar gued appr oach 

t o t hi s i ssue.   I d. ,  ¶133.   However ,  t hi s case br i ngs t he i ssues 
f r ont - and- cent er ,  and exposes gapi ng hol es i n our  desi gn def ect  
st r i ct  pr oduct s l i abi l i t y  j ur i spr udence.   To f ai l  t o addr ess t he 
i ssues st ar i ng us i n t he f ace,  as t he di ssent  ur ges,  woul d be t o 
abdi cat e our  r ol e.   That  t he di ssent  i s unsur e of  i t s  own vi ew 
on t hese mat t er s need not  hamper  t he cour t ' s obl i gat i on t o 
ensur e our  st r i ct  pr oduct s l i abi l i t y  l aw r est s on a sol i d and 
wor kabl e and f ai r  f oundat i on.  
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¶107 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he maj or i t y t hat  byst ander s can r ecover  i n st r i ct  l i abi l i t y  f or  

a pr oduct  t hat  i s  unr easonabl y danger ous t o byst ander s,  and t hat  

t he t est  f or  pr oduct s l i abi l i t y  i n Wi sconsi n measur es t he 

expect at i ons of  t he or di nar y consumer .    

¶108 I  wr i t e separ at el y,  however ,  because an i mpr oper l y 

wor ded speci al  ver di ct  quest i on asked t he wr ong quest i on and t he 

j ur y i nst r uct i on whi ch accompani ed i t  mi sst at ed t he l aw.    

¶109 The maj or i t y masks t he pr obl em by concl udi ng t hat  t he 

speci al  ver di ct  quest i on and j ur y i nst r uct i on ar e not  as c l ear  

as i t  woul d pr ef er  but  t hat  any er r or  i s har ml ess.   Maj or i t y 

op. ,  ¶78 n. 23.   I  i nst ead cal l  i t  what  i t  i s  when a j ur y i s not  

asked t o answer  t he cent r al  quest i on i n t he case and i s gi ven an 

er r oneous i nst r uct i on:  pr ej udi c i al  er r or .  

¶110 Addi t i onal l y,  I  wr i t e separ at el y t o addr ess Just i ce 

Gabl eman' s concur r ence,  whi ch sua spont e advocat es f or  a sea 

change i n t he l aw of  pr oduct s l i abi l i t y ,  woul d di scar d over  

f or t y year s of  pr ecedent ,  and woul d over  r ul e scor es of  cases.    

¶111 For  t he r easons set  f or t h bel ow,  I  r espect f ul l y 

di ssent .  

I  

¶112 The maj or i t y apt l y set s f or t h t he f act s and r el evant  

pr ocedur al  hi st or y.   Two- year - ol d Jonat han was i nj ur ed when hi s 

f at her ,  Mi chael ,  was mowi ng t he l awn usi ng a John Deer e r i di ng 

l awn mower .   The mower  was equi pped wi t h a saf et y f eat ur e t hat  

st ops bot h t he engi ne and t he bl ades when an oper at or  begi ns t o 
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t r avel  i n r ever se wi t h t he bl ades engaged.   However ,  t he l awn 

mower  i s desi gned wi t h an over r i de of  t hi s saf et y f eat ur e.  

¶113 Mi chael  deci ded t o mow i n r ever se al ong t he r ear  of  

t he house and di sengaged t he saf et y f eat ur e.   Unknown t o hi m,  

Jonat han moved behi nd t he mower ,  out  of  hi s f at her ' s l i ne of  

s i ght .   As t he mower  pr oceeded i n r ever se,  i t  st r uck t he t wo-

year - ol d Jonat han,  causi ng bot h of  hi s f eet  t o be sever ed.  

¶114 The John Deer e oper at i ng manual  war ns of  danger  t o 

young chi l dr en when t he saf et y  f eat ur e i s di sengaged and t he 

mower  i s oper at ed i n r ever se.   The war ni ngs pr ovi de:  

• Bef or e backi ng up,  st op mower  bl ades or  
at t achment s and l ook down and behi nd t he machi ne 
car ef ul l y,  especi al l y f or  chi l dr en.  

• CAUTI ON:  Avoi d i nj ur y!   Rot at i ng bl ades ar e 
danger ous.   Chi l dr en or  byst ander s may be i nj ur ed 
by r unover  and r ot at i ng bl ades.   Bef or e backi ng 
up,  car ef ul l y check t he ar ea ar ound t he machi ne.  

¶115 The Hor st s f i l ed a l awsui t  agai nst  Deer e & Company 

al l egi ng t hat  a mower  whi ch oper at es i n r ever se i s unr easonabl y 

danger ous,  and t hat  t he mower  shoul d not  have been desi gned wi t h 

a devi ce t hat  can over r i de t he saf et y f eat ur e.   At  t r i al ,  t he 

Hor st s r equest ed t hat  t he st andar d j ur y i nst r uct i on,  Wi s JI ——

Ci vi l  3260,  be modi f i ed consi st ent  wi t h t he l aw t o r ef l ect  t he 

f act s of  t hi s case——t hat  t he saf et y over r i de f eat ur e pr esent ed a 

danger  t o Jonat han,  a byst ander .   They ar gued t hat  t he j ur y 

shoul d not  be asked whet her  t he desi gn pr esent ed a danger  t o t he 

per son usi ng t he machi ne.   I t  was obvi ous t hat  because Mi chael  

was r i di ng on t he mower ,  i t  pr esent ed no back- up danger  t o hi m.   
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Rat her ,  as t he war ni ngs not ed,  t he danger  pr esent ed was t o t he 

young chi l d behi nd t he mower .  

¶116 The ci r cui t  cour t  decl i ned t he Hor st s '  r equest ,  and 

i nst ead asked t he j ur y:   

Quest i on No.  1:   Answer  t hi s quest i on:  Do you f i nd 
f r om t he evi dence t hat  t he subj ect  l aw t r act or  when i t  
l ef t  t he hands of  Def endant ,  Deer e & Company,  was i n a 
def ect i ve condi t i on so as t o be unr easonabl y danger ous 
t o a pr ospect i ve user / consumer ? 

( Emphasi s added. )   The j ur y i nst r uct i ons expl ai ned:  

Wi t h r espect  t o speci al  ver di ct  Quest i ons #1 and #2,  
you ar e i nst r uct ed as f ol l ows:  

A manuf act ur er  of  a pr oduct  who pl aces on t he mar ket  a 
def ect i ve pr oduct  whi ch i s unr easonabl y danger ous t o 
t he or di nar y user  or  consumer ,  and whi ch i s  expect ed 
and does r each t he consumer  wi t hout  subst ant i al  change 
i n t he condi t i on i n whi ch i t  i s  sol d,  i s  r egar ded by 
l aw as r esponsi bl e f or  har m caused by t he 
pr oduct  .  .  .  .  

.  .  .  .   

A pr oduct  i s sai d t o be def ect i ve when i t  i s i n a 
condi t i on not  cont empl at ed by t he or di nar y user  or  
consumer  whi ch i s unr easonabl y danger ous t o t he 
or di nar y user  or  consumer ,  and t he def ect  ar ose out  of  
desi gn,  manuf act ur e,  or  i nspect i on whi l e t he ar t i c l e 
was i n t he cont r ol  of  t he manuf act ur er .   A def ect i ve 
pr oduct  i s unr easonabl y danger ous t o t he or di nar y user  
or  consumer  when i t  i s  danger ous t o an ext ent  beyond 
t hat  whi ch woul d be cont empl at ed by t he or di nar y 
consumer  possessi ng t he knowl edge of  t he pr oduct ' s 
char act er i st i cs whi ch wer e common t o t he communi t y.   A 
pr oduct  i s not  def ect i ve i f  i t  i s  saf e f or  nor mal  use.  

A manuf act ur er  i s not  under  a dut y t o manuf act ur e a 
pr oduct  whi ch i s absol ut el y f r ee f r om al l  possi bl e 
har m t o ever y i ndi v i dual .   I t  i s  t he dut y of  t he 
manuf act ur er  not  t o pl ace upon t he mar ket  a def ect i ve 
pr oduct  whi ch i s unr easonabl y danger ous t o t he 
or di nar y consumer .    The l aw i n Wi sconsi n i mposes a 
dut y on a manuf act ur er  t o a byst ander ,  i f  t he 
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byst ander  i s i nj ur ed by a def ect i ve pr oduct ,  whi ch i s 
unr easonabl y danger ous t o t he or di nar y user  or  
consumer .  

Quest i on One ( 1)  on t he ver di ct  f or m asks:  

Do you f i nd f r om t he evi dence t hat  t he subj ect  l awn 
t r act or  when i t  l ef t  t he hands of  Def endant ,  Deer e & 
Company,  was i n a def ect i ve condi t i on so as t o be 
unr easonabl y danger ous t o a pr ospect i ve user / consumer ? 

Bef or e you can answer  quest i on One " yes, "  you must  be 
sat i sf i ed t hat :  ( 1)  t he pr oduct  was i n a def ect i ve 
condi t i on;  ( 2)  t he def ect i ve condi t i on made t he 
pr oduct  unr easonabl y danger ous t o peopl e;  ( 3)  t he 
def ect i ve condi t i on of  t he pr oduct  exi st ed when t he 
pr oduct  was under  t he cont r ol  of  t he manuf act ur er ;  and 
( 4)  t he pr oduct  r eached t he consumer  wi t hout  
subst ant i al  change i n t he condi t i on i n whi ch i t  was 
sol d.  

.  .  .  .   

( Emphasi s added. )  

¶117 The maj or i t y cor r ect l y st at es t hat  s i nce 1972,  t he l aw 

of  Wi sconsi n has been t hat  a manuf act ur er  i s st r i ct l y l i abl e 

when i t  pl aces a def ect i ve pr oduct  on t he mar ket  " t hat  causes 

i nj ur y t o a human bei ng. "   Maj or i t y op. ,  ¶40 ( quot i ng Howes v.  

Hansen ( Howes I ) ,  56 Wi s.  2d 247,  260,  201 N. W. 2d 825 ( 1972) ) .   

The r at i onal e f or  ext endi ng pr ot ect i on t o byst ander s i s t he same 

as t he r at i onal e f or  pr ot ect i ng consumer s and user s.   I d. ,  ¶41.   

I t  concl udes t hat  t her ef or e,  " t her e t r ul y ar e no good r easons t o 

l i mi t  r ecover y t o i nj ur ed user s and consumer s. "   I d. ,  ¶44.  

¶118 Accor di ngl y,  t he maj or i t y det er mi nes t hat  t he speci al  

ver di ct  quest i on and j ur y i nst r uct i on wer e not  as c l ear  as i t  

woul d pr ef er  and t hat  t he c i r cui t  cour t  shoul d not  have l i mi t ed 

t he i nqui r y about  whet her  t he l awn mower  was unr easonabl y 

danger ous t o onl y " a pr ospect i ve user / consumer . "   I d. ,  ¶78 n. 23.   
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I nst ead,  t he maj or i t y r ecogni zes t hat  t he speci al  ver di ct  

quest i on shoul d al l ow f or  t he i nqui r y t o i ncl ude danger  t o a 

byst ander .   I d.    

¶119 The maj or i t y at t empt s t o sal vage t he er r or  her e by 

poi nt i ng t o t he f ol l owi ng expl anat i on bur i ed i n t he speci al  

ver di ct :  I n or der  t o det er mi ne t hat  t he pr oduct  was def ect i ve,  

t he j ur y must  f i r st  f i nd t hat  " t he def ect i ve condi t i on made t he 

pr oduct  unr easonabl y danger ous t o peopl e. "   I d. ;  see al so i d.  

¶13,  n. 3.   Based on t hi s sent ence,  t he maj or i t y t her ef or e 

concl udes t hat  any " i nconsi st ency"  bet ween t he i ncor r ect  

quest i on ( whet her  t he pr oduct  i s  danger ous t o a " user / consumer " )  

and t he cor r ect  quest i on ( whet her  t he pr oduct  i s danger ous t o 

" peopl e" )  i s  " har ml ess. "   I d. ,  ¶78 n. 23.  

¶120 As t he maj or i t y acknowl edges,  t he speci al  ver di ct  

quest i on was wr ong.   I t  f ai l ed t o ask t he cor r ect  quest i on.   The 

quest i on i s not  whet her  t he pr oduct  posed a danger  t o t he f at her  

r i di ng on t he l awn mower ,  but  r at her  whet her  i t  posed a danger  

t o Jonat han,  t he young chi l d behi nd i t .     

¶121 The pr obl em wi t h t he speci al  ver di ct  quest i on was 

exacer bat ed by t he j ur y i nst r uct i on.   Fi ve t i mes,  t he 

i nst r uct i on i ndi cat ed t hat  t he pr oduct  must  be unusual l y or  

unr easonabl y " danger ous t o t he or di nar y user  or  consumer . "   See 

i nf r a,  ¶116.  

¶122 Fur t her ,  i n an at t empt  t o cur e t he def ect  i n t he 

i nst r uct i on,  t he c i r cui t  cour t  added t he f ol l owi ng sent ence:  

" The l aw i n Wi sconsi n i mposes a dut y on a manuf act ur er  t o a 

byst ander  i f  t he byst ander  i s i nj ur ed by a def ect i ve pr oduct  
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whi ch i s unr easonabl y danger ous t o t he or di nar y user  or  

consumer . "   ( Emphasi s added. )   Wi t h t hi s sent ence,  t he cour t  

posi t i vel y di r ect ed t he j ur y t o i gnor e any f eat ur es t hat  posed 

i ncr eased or  uni que r i sks t o byst ander s.   As such,  t he 

i nst r uct i ons and speci al  ver di ct  quest i on do not  conf or m t o 

Wi sconsi n l aw.   

¶123 " The pur pose of  a j ur y i nst r uct i on i s t o f ul l y  and 

f ai r l y i nf or m t he j ur y of  a r ul e or  pr i nci pl e of  l aw appl i cabl e 

t o a par t i cul ar  case. "   Nommensen v.  Am.  Cont i nent al  I ns.  Co. ,  

2001 WI  112,  ¶36,  246 Wi s.  2d 132,  629 N. W. 2d 301.   The 

i nst r uct i on shoul d not  onl y st at e t he l aw accur at el y,  but  i t  

shoul d al so " expl ai n what  t he l aw means t o per sons who usual l y 

do not  possess l aw degr ees. "   I d.  ( quot i ng Nowat ske v.  Ost er l oh,  

198 Wi s.  2d 419,  428,  543 N. W. 2d 265 ( 1996) ) .   " [ A] n i nst r uct i on 

t hat  i s an i ncor r ect  or  mi sl eadi ng st at ement  of  t he l aw i s 

er r oneous. "   Nowat ske,  198 Wi s.  2d at  428.    

¶124 The i nst r uct i on di d not  f ul l y  and f ai r l y i nf or m t he 

j ur y of  t he appl i cabl e l aw.   I nst ead,  i t  cr eat ed t he cl ear  

i mpr essi on t hat  a byst ander  coul d onl y r ecover  i f  he was i nj ur ed 

by a pr oduct  t hat  was al so unr easonabl y danger ous t o a user  or  

consumer .   However ,  i n Howes I ,  t he cour t  hel d t hat  " t her e i s no 

essent i al  di f f er ence bet ween t he i nj ur ed user  or  consumer  and 

t he i nj ur ed byst ander , "  and t hat  an i nj ur ed byst ander  coul d 

r ecover  i n st r i ct  l i abi l i t y  f or  a pr oduct  t hat  i s  unr easonabl y 

danger ous t o byst ander s.   56 Wi s.  2d at  255.   Fur t her ,  i n 

Komaneki n v.  I nl and Tr uck Par t s,  t he cour t  r ecogni zed t hat  " a 

pr oduct  not  unr easonabl y danger ous t o t he or di nar y user  or  



No.   2006AP2933. awb 

 

7 
 

consumer  mi ght  wel l  be unr easonabl y danger ous t o t he or di nar y 

byst ander . "   819 F.  Supp.  802,  809 ( E. D.  Wi s.  1993)  ( appl y i ng 

Wi sconsi n l aw) .  

¶125 I nst ead of  accur at el y descr i bi ng Wi sconsi n l aw,  t he 

i nst r uct i on di r ect ed t he j ur y t o answer  t he wr ong quest i on.    

The j ur y was di r ect ed t o det er mi ne whet her  t he l awn mower  was 

unr easonabl y danger ous t o user s and consumer s,  yet  t he pl ai nt i f f  

made no ar gument  t hat  t he mower  was unr easonabl y danger ous t o 

user s and consumer s.  

¶126 Her e,  t he maj or i t y appear s t o concl ude t hat  an 

ot her wi se def ect i ve i nst r uct i on and speci al  ver di ct  quest i on i s  

cur ed because,  af t er  t he j ur y was r epeat edl y t ol d t hat  

def ect i veness i s det er mi ned by danger  t o " an or di nar y user  or  

consumer , "  t he speci al  ver di ct  cont ai ned t he f ol l owi ng 

expl anat i on:    

Bef or e you can answer  quest i on One " yes, "  you must  be 
sat i sf i ed t hat  .  .  .  t he def ect i ve condi t i on made t he 
pr oduct  unr easonabl y danger ous t o peopl e[ . ] "     

¶127 An er r or  i s har ml ess i f  t he benef i c i ar y of  t he er r or  

pr oves " beyond a r easonabl e doubt  t hat  t he er r or  di d not  

cont r i but e t o t he ver di ct  obt ai ned. "   St at e v.  Hal e,  2005 WI  17,  

¶60,  277 Wi s.  2d 593,  691 N. W. 2d 637 ( quot i ng Chapman v.  

Cal i f or ni a,  386 U. S.  18 ( 1967) ) .    

¶128 Based on t he evi dence pr esent ed at  t r i al ,  t he j ur y was 

r equi r ed t o answer  " no"  t o t he speci al  ver di ct  quest i on because 

t her e was no evi dence pr esent ed t hat  t he l awn mower  was 

unr easonabl y danger ous t o Mi chael ,  i t s  user .   Never t hel ess,  

t her e was evi dence f r om whi ch a pr oper l y i nst r uct ed j ur y coul d 
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have det er mi ned t hat  t he mower  was unr easonabl y danger ous t o 

Jonat han.   Because Deer e & Company has not  demonst r at ed t hat  t he 

er r or s di d not  cont r i but e t o t he ver di ct  obt ai ned,  I  concl ude 

t hat  t hey wer e pr ej udi c i al .   

I I  

¶129 Thi s i s t he second case t hi s t er m wher e member s of  

t hi s cour t ,  sua spont e and not  r espondi ng t o t he par t i es '  

ar gument s,  have advocat ed f or  t he adopt i on of  t he Rest at ement  

( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b) .   See Just i ce 

Gabl eman' s concur r ence;  see al so Godoy v.  E. I .  du Pont  de 

Nemour s,  2009 WI  78,  __ Wi s.  2d __,  __ N. W. 2d __  ( Pr osser ,  J. ,  

concur r i ng)  ( r el eased t oday) .   Thi s woul d be a sea change i n 

Wi sconsi n pr oduct s l i abi l i t y  l aw.    

¶130 The Rest at ement  ( Second)  Tor t s  § 402A and Di ppel  v.  

Sci ano,  37 Wi s.  2d 443,  155 N. W. 2d 551 ( 1967)  ar e est abl i shed 

l aw i n Wi sconsi n.   Nei t her  t he par t i es i n t hi s case1 nor  t he 

                                                 
1 Just i ce Gabl eman' s concur r ence asser t s t hat  t he Hor st s  

advocat ed f or  t he adopt i on of  t he Rest at ement  ( Thi r d)  i n a 
f oot not e i n t hei r  r epl y br i ef .   For  a di scussi on of  t he " f l i msy 
basi s"  upon whi ch t he concur r ence r eaches out  t o addr ess t he 
Rest at ement  ( Thi r d) ,  see Just i ce Cr ooks'  concur r ence,  ¶84.  

Any doubt  as t o whet her  t he Hor st s ar e advocat i ng adopt i on 
of  t he Rest at ement  ( Thi r d)  i s er ased by a r evi ew of  t he or al  
ar gument s.   No at t or ney ut t er ed t he wor ds " Rest at ement  ( Thi r d) "  
at  or al  ar gument .   I n f act ,  t he Hor st s '  at t or ney speci f i cal l y 
di scl ai med any r el i ance on a r i sk- ut i l i t y  t est ,  whi ch i s one of  
t he pr i nci pl es under l y i ng t he Rest at ement  ( Thi r d) .   He st at ed 
unequi vocal l y:  " I  di dn' t  ar gue f or  t he adopt i on of  a r i sk-
ut i l i t y  t est [ . ] "   See Wi sconsi n Cour t  Syst em,  Supr eme Cour t  Or al  
Ar gument s,  ht t p: / / wi cour t s. gov/ opi ni ons/ sor al ar gument s. ht m 
( sear ch " Par t y name"  f or  " Hor st " ;  t hen f ol l ow " Pl ayback"  l i nk)  
at  26: 35.   
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par t i es i n Godoy have cal l ed upon t he cour t  t o devi at e f r om over  

40 year s of  case l aw and adopt  t he Rest at ement  ( Thi r d)  § 2( b) .  

¶131 I n advocat i ng f or  t hi s pol i cy change,  t he concur r ence 

i n t hi s case and t he concur r ence i n Godoy f undament al l y 

mi sunder st and t he r ol e of  an appel l at e cour t .   I nst ead,  t hey 

appear  t o act  l i ke l egi s l at or s,  advanci ng a pol i cy i ni t i at i ve 

whi ch t hey f avor .   Typi cal l y,  i t  i s  t he r ol e of  t he l egi s l at ur e 

t o i dent i f y and enact  pol i cy i ni t i at i ves.   Appel l at e cour t s,  on 

t he ot her  hand,  pl ay a mor e r est r ai ned r ol e.    

¶132 Cour t s deci de cases and cont r over si es.   A cour t  

depends upon t he par t i es t o i dent i f y and r ai se i ssues and t o 

advocat e f or  a posi t i on.   Af t er  consi der i ng t he par t i es '  br i ef s 

and ar gument s,  t he cour t  r ender s a deci s i on.    

¶133 Tossi ng st ar e deci s i s t o t he wi nd and wi t hout  t he 

benef i t  of  br i ef i ng or  ar gument  by t he par t i es,  t he concur r ence 

woul d over  r ul e or  ot her wi se modi f y scor es of  cases because t hey 

set  f or t h a t est  f or  pr oduct s l i abi l i t y  t hat  woul d no l onger  be 

good l aw. 2  Of  cour se t he cour t  can and somet i mes shoul d over  

                                                 

2 See,  f or  exampl e:  
 
• Tat er a v.  FMC Cor p. ,  2009 WI  App 80,  ___ Wi s.  2d __,  __ 

N. W. 2d __ ( publ i cat i on deci s i on pendi ng) ;  
 

• Haase v.  Badger  Mi ni ng Cor p. ,  2004 WI  97,  274 
Wi s.  2d 143,  682 N. W. 2d 389;  

 
• Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  245 

Wi s.  2d 772,  629 N. W. 2d 727;  
 

• I nsol i a v.  Phi l i p Mor r i s,  I nc. ,  216 F. 3d 596 ( 7t h Ci r .  
2000)  ( appl y i ng Wi sconsi n l aw) ;  

 
• Mor den v.  Cont i nent al  AG,  2000 WI  51,  235 Wi s.  2d 325,  

611 N. W. 2d 659;  
 

http://web2.westlaw.com/find/default.wl?rs=WLW9.06&ifm=NotSet&fn=_top&sv=Split&pbc=2D1B8F19&docname=CIK(0000030554)&findtype=l&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
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• Shar p ex r el .  Gor don v.  Case Cor p. ,  227 Wi s.  2d 1,  595 

N. W. 2d 380 ( 1999) ;  
 

• Bi t t ner  v.  Amer i can Honda Mot or  Co. ,  I nc. ,  194 Wi s.  2d 
122,  533 N. W. 2d 476 ( 1995) ;  

 
• West phal  v.  E. I .  du Pont  de Nemour s & Co. ,  I nc. ,  192 

Wi s.  2d 347,  531 N. W. 2d 386 ( Ct .  App.  1995) ;   
 

• Sedbr ook v.  Zi mmer man Desi gn Gr oup,  Lt d. ,  190 Wi s.  2d 14,  
526 N. W. 2d 758 ( Ct .  App.  1994) ;   

 
• Est at e of  Cook v.  Gr an- Ai r e,  I nc. ,  182 Wi s.  2d 330,  513 

N. W. 2d 652 ( Ct .  App.  1994) ;   
 

• Roger s v.  AAA Wi r e Pr ods. ,  I nc. ,  182 Wi s.  2d 263,  513 
N. W. 2d 643 ( Ct .  App.  1994) ;   

 
• Beacon Bowl ,  I nc.  v.  Wi sconsi n El ec.  Power  Co. ,  176 Wi s.  

2d 740,  501 N. W. 2d 788 ( 1993) ;   
 

• Gl assey v.  Cont i nent al  I ns.  Co. ,  176 Wi s.  2d 587,  500 
N. W. 2d 295 ( 1993) ;   

 
• Nor t hr i dge Co.  v .  W. R.  Gr ace and Co. ,  162 Wi s.  2d 918,  

471 N. W. 2d 179 ( 1991) ;   
 

• Kol pi n v.  Pi oneer  Power  & Li ght  Co. ,  I nc. ,  162 Wi s.  2d 1,  
469 N. W. 2d 595 ( 1991) ;  

 
• Nel son v.  Nel son Har dwar e,  I nc. ,  160 Wi s.  2d 689,  467 

N. W. 2d 518 ( 1991) ;   
 

• Rol ph v.  EBI  Cos. ,  159 Wi s.  2d 518,  464 N. W. 2d 667 
( 1991) ;   

 
• Kemp v.  Mi l l er ,  154 Wi s.  2d 538,  453 N. W. 2d 872 ( 1990) ;  

 
• Est at e of  Schi l l i ng v.  Bl ount ,  I nc. ,  152 Wi s.  2d 608,  449 

N. W. 2d 56 ( Ct .  App.  1989) ;   
 

• Tony Spychal l a Far ms,  I nc.  v.  Hopki ns Agr .  Chemi cal  Co. ,  
151 Wi s.  2d 431,  444 N. W. 2d 743 ( Ct .  App.  1989) ;  

 
• St .  Cl ar e Hosp.  of  Monr oe v.  Schmi dt ,  Gar den,  Er i ckson,  

I nc. ,  148 Wi s.  2d 750,  437 N. W. 2d 228 ( Ct .  App.  1989) ;  
 

• O' Br i en v.  Medt r oni c,  I nc. ,  149 Wi s.  2d 615,  439 N. W. 2d 
151 ( Ct .  App.  1989) ;   

 
• Mul her n v.  Out boar d Mar i ne Cor p. ,  146 Wi s.  2d 604,  432 

N. W. 2d 130 ( Ct .  App.  1988) ;   
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• Gr i f f i n v.  Mi l l er ,  No.  1986AP1562,  unpubl i shed s l i p op.  

( Wi s.  Ct .  App.  Oct .  1,  1987) ;  
 

• Van' s Real t y & Const .  of  Appl et on,  I nc.  v.  Bl ount  Heat i ng 
and Ai r  Condi t i oni ng,  I nc. ,  No.  1985AP1812,  unpubl i shed 
sl i p op.  ( Wi s.  Ct .  App.  Oct .  7,  1986) ;   

 
• Cl ar ke v.  Fl ad & Associ at es,  1984AP780,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  Jan.  27,  1988) ;   
 

• Gonzal ez v.  Ci t y of  Fr ankl i n,  128 Wi s.  2d 485,  383 N. W. 2d 
907 ( Ct .  App.  1986) ;   

 
• Sumni cht  v.  Toyot a Mot or  Sal es,  U. S. A. ,  I nc. ,  121 Wi s.  2d 

338,  360 N. W. 2d 2 ( 1984) ;  
 

• Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  342 N. W. 2d 37 
( 1984) ;   

 
• Bur r ows v.  Fol l et t  and Leach,  I nc. ,  115 Wi s.  2d 272,  340 

N. W. 2d 485 ( 1983) ;  
 

• Gi ese v.  Mont gomer y War d,  I nc. ,  111 Wi s.  2d 392,  331 
N. W. 2d 585 ( 1983) ;   

 
• Kr ueger  v.  Tappan Co. ,  104 Wi s.  2d 199,  311 N. W. 2d 219 

( Ct .  App.  1981) ;  
 

• Wangen v.  For d Mot or  Cor p. ,  97 Wi s.  2d 260,  294 
N. W. 2d 437 ( 1980) ;  

 
• Shawver  v.  Rober t s Cor p. ,  90 Wi s.  2d 672,  280 N. W. 2d 226 

( 1979) ;   
 

• Pr i ske v.  Gener al  Mot or s Cor p. ,  89 Wi s.  2d 642,  279 
N. W. 2d 227 ( 1979) ;   

 
• Bl ack v.  Gener al  El ec.  Co. ,  89 Wi s.  2d 195,  278 N. W. 2d 

224 ( Ct .  App.  1979) ;   
 

• Ransome v.  Wi sconsi n El ec.  Power  Co. ,  87 Wi s.  2d 605,  275 
N. W. 2d 641 ( 1979) ;   

 
• Kozl owski  v.  John E.  Smi t h' s Sons Co. ,  87 Wi s.  2d 882,  

275 N. W. 2d 915 ( 1979) ;   
 

• Kel l er  v.  Wel l es Dept .  St or e of  Raci ne,  88 Wi s.  2d 24,  
276 N. W. 2d 319 ( Ct .  App.  1979) ;   

 
• Aust i n v.  For d Mot or  Co. ,  86 Wi s.  2d 628,  273 N. W. 2d 233 

( 1979) ;   
 

• Fonder  v.  AAA Mobi l e Homes,  I nc. ,  80 Wi s.  2d 3,  257 
N. W. 2d 841 ( 1977) ;   
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r ul e pr i or  cases.   See Just i ce Gabl eman' s concur r ence,  ¶104 n. 9.   

That  i s not  t he quest i on her e.   Rat her ,  t he quest i on i s whet her  

t he cour t  her e shoul d over r ul e or  modi f y t hese cases,  cr eat i ng a 

sea change i n t he l aw,  wi t hout  t he benef i t  of  br i ef i ng or  

ar gument s by t he par t i es.   

                                                                                                                                                             
 

• Hel dt  v.  Ni chol son Mf g.  Co. ,  72 Wi s.  2d 110,  240 N. W. 2d 
154 ( 1976) ;   

 
• Howes v.  Deer e & Co. ,  71 Wi s.  2d 268,  238 N. W. 2d 76 

1976) ;   
 

• Bar t er  v.  Gener al  Mot or s Cor p. ,  70 Wi s.  2d 796,  235 
N. W. 2d 523 ( 1975) ;  

 
• Gr ei t en v.  LaDow,  70 Wi s.  2d 589,  235 N. W. 2d 677 ( 1975) ;  

 
• Vi ncer  v.  Est her  Wi l l i ams Al l - Al umi num Swi mmi ng Pool  Co. ,  

69 Wi s.  2d 326,  230 N. W. 2d 794 ( 1975) ;  
 

• Schuh v.  Fox Ri ver  Tr act or  Co. ,  63 Wi s.  2d 728,  218 
N. W. 2d 279 ( 1974) ;  

 
• Jagmi n v.  Si monds Abr asi ve Co. ,  61 Wi s.  2d 60,  211 

N. W. 2d 810 ( 1973) ;  
 

• Ci t y of  Fr ankl i n v.  Badger  For d Tr uck Sal es,  I nc. ,  58 
Wi s.  2d 641,  207 N. W. 2d 866 ( 1973) ;  

 
• Ai r  Pr ods.  & Chemi cal s,  I nc.  v.  Fai r banks Mor se,  I nc. ,  58 

Wi s.  2d 193,  206 N. W. 2d 414 ( 1973) ;  
 

• Gi es v.  Ni ssen Cor p. ,  57 Wi s.  2d 371,  204 N. W. 2d 519 
( 1973) ;  

 
• Howes v.  Hansen,  56 Wi s.  2d 247,  201 N. W. 2d 825 ( 1972) ;  

 
• Schnabl  v.  For d Mot or  Co. ,  54 Wi s.  2d 345,  195 N. W. 2d 602 

( 1972) ;  
 

• Net zel  v.  St at e Sand & Gr avel  Co. ,  51 Wi s.  2d 1,  186 
N. W. 2d 258 ( 1971) .  

 
• Di ppel  v.  Sci ano,  37 Wi s.  2d 443,  155 N. W. 2d 55 ( 1967)  

( adopt i ng t he Rest at ement  ( Second)  § 402A and st r i ct  
pr oduct s l i abi l i t y) .  
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¶134 I  am uncer t ai n whet her  t he Rest at ement  ( Thi r d)  shoul d 

be adopt ed.   What  I  am cer t ai n of ,  however ,  i s  t hat  r at her  t han 

pushi ng a pr edet er mi ned agenda,  I  woul d wai t  unt i l  t he i ssue i s 

r ai sed by a par t y,  and br i ef ed and ar gued bef or e t hi s cour t .  

¶135 For  a mor e t hor ough di scussi on of  my concer ns 

r egar di ng t he sua spont e di scussi on of  t he Rest at ement  ( Thi r d) ,  

see my concur r ence i n Godoy,  __ Wi s.  2d __.  

¶136 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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